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PROPOSAL FOR DECISION

Texas Medical Board (Board) staff (Staff) brought this action seeking to impose
disciplinary sanctions against Jesus Antonio Caquias, M.D. (Respondent), based on allegations
that he violated the Medical Practice Act (Act) 1 and Board rules in his treatment of Patients A, B,
C, and E, and in his failure to adequately supervise the activities of those acting under his
supervision in the treatment of Patient D. 2 The Administrative Law Judges (ALJs) find Staff did
not prove Respondent violated the law as alleged.

Staffs fundamental assertion against Respondent is that he did not adequately document,
among other matters: initial physical examinations; discussions with patients or their guardians
of treatment alternatives, risks and benefits, or treatment plans; the volumes and composition of
infusions or other treatments administered; and progress notes. As explained below, the ALJs
find that Staff made a good faith effort to obtain the relevant medical records from the presumed
custodian of those records. Ordinarily, parties may rely in good faith on the representations
made in the affidavit of a custodian of records as to whether the records produced are responsive
and complete.

However, the facts of this case are unusual. Well before the hearing, Staff was on notice
that the records obtained by Staff were incomplete in critical respects, and that Respondent did
not have additional records in his possession. The incomplete records were used by Staff's

1

Tex. Occ. Code, Title 3, Subtitle B.

2

The patients are not named to protect their identities.
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expert witnesses to draw their conclusions as to whether Respondent met the standard of care for
documentation. The incomplete records also were presented at hearing, preventing the ALJs
from determining whether or not Respondent actually documented the matters at issue.

The ALJs do not propose that, under ordinary circumstances, Staff must present entire
sets of medical records to prevail on allegations that a licensee failed to maintain medical
records. But in this case, Respondent presented credible evidence that missing documentation
could demonstrate that he met the standard of care in maintaining the medical records of Patients
A, B, C, and E.

The missing documentation would, of course, be the best evidence of

Respondent's contentions.

However, as discussed below, the original medical records were

possibly destroyed or damaged in February 20 I 0, a month before Staff filed its initial Complaint
against Respondent. After February 20 I 0, the original records apparently were inaccessible to
either party. Therefore, Respondent did not have access to the missing documentation and could
not present it in his defense. Similarly, Staff apparently did not have access to the missing
records, and could not present documents to rebut Respondent's case. Is it more likely than not
that Respondent failed to maintain the medical records as alleged?

The ALJs find Staffs

evidence is insufficient to overcome Respondent's case in that regard.

The burden of proof rested on Staff in this proceeding, and the ALJs accordingly find that
Staffs allegations relating to inadequate medical recordkeeping were not established by a
preponderance of the evidence. The ALJs also find that Staff did not prove the remaining
allegations.

I. NOTICE, JURISDICTION, AND PROCEDURAL HISTORY

After Staff and Respondent were unable to reach an agreement at an Informal Settlement
Conference (IS C), Staff brought its Complaint against Respondent on March 31, 20 I 0, and
referred this case to the State Office of Administrative Hearings (SOAH).

Pursuant to the

parties' joint request, the ALJs referred the case to mediation on May 19, 2010. The parties
reached a mediated settlement agreement on September 7, 2010, but later determined that a
second round of mediation was necessary to address issues that emerged at a second ISC. The
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additional issues are included in Staff's First Amended Complaint, filed February 9, 2011. The
parties jointly requested a second referral to mediation on March I, 2011, and the ALJs referred
the case to mediation on March 4, 2011. Staff requested to withdraw from mediation on June 24,
2011, and the mediators returned the case to the ALJs on June 27, 2011. Staff filed its Second
Amended Complaint on July 14, 2011. On January 3, 2012, Staff sent Respondent a hearing
notice incorporating the Second Amended Complaint. Proper notice was not contested.

Jurisdiction was contested. Respondent filed a Motion to Dismiss for Lack of Subject
Matter Jurisdiction on February 3, 2012, and supplemented the motion on February 7, 2012.
Staff responded to the motion on February 8, 2012. The ALJs denied the motion on February 9,
2012.

The hearing on the merits was held before ALJs Pratibha J. Shenoy and Sharon Cloninger
on February 13-16 and February 23,2012, at SOAH, William P. Clements State Office Building,
300 West 15th Street, Fourth Floor, Austin, Texas.
Wendy Pajak appeared on behalf of the Board.

Staff Attorneys Lee Bukstein and

Attorneys Ronald W. Armstrong and

Laurie Guerra represented Respondent. The record closed on June 4, 2012, upon the ALJs'
receipt of the parties' written closing arguments and Staff's reply.

II. APPLICABLE LAW

The Board is authorized to take disciplinary action against a license holder who commits
unprofessional or dishonorable conduct that is likely to deceive or defraud the public, as
provided by Section 164.053 of the Act. 3 Unprofessional or dishonorable conduct includes
conduct in which a physician prescribes or administers a drug or treatment that is non-therapeutic
in nature or non-therapeutic in the manner the drug or treatment is administered or prescribed. 4

3

Tex. Occ. Code§§ 164.05l(a)(l) and 164.052(a)(5).

4

Tex. Occ. Code§ 164.053(a)(5).
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Unprofessional or dishonorable conduct also includes failure to adequately manage the activities
of those acting under the supervision of the physician. 5

Additionally, the Board is authorized to take disciplinary action against a license holder
who commits or attempts to commit a direct violation of a Board rule. 6 The Board's rules
establish guidelines for the practice of complementary and alternative medicine and requirements
for the maintenance of adequate medical records. 7 For physicians implementing complementary
and alternative therapies, the medical records should include a patient assessment; any
diagnostic, therapeutic and laboratory results; the results of evaluations, consultations, and
referrals; treatments employed and their progress toward the stated objectives, expected
outcomes, and goals of the treatment; the date, type, dosage, and quantity prescribed of any drug,
supplement, or remedy used in the treatment plan; all patient instructions and agreements;
periodic reviews; and documentation of any communications with the patient's concurrent
healthcare providers informing them of treatment plans. 8

The Board also may take disciplinary action against a physician for failing to practice
9

medicine in an acceptable professional manner consistent with public health and welfare, further
defined as failure to treat a patient according to the generally accepted standard of care,

10

negligence in performing medical services, 11 failure to use proper diligence in one's practice, 12
and failure to safeguard against potential complications. 13

' Tex. Occ. Code § l64.053(a)(8).
6

Tex. Occ. Code§ l64.05J(a)(3).

' 22 Tex. Admin. Code (TAC) §§ 165.1 and 200.3.
8

22 TAC § 200.3(l)(A)-(D) and (5).

9

Tex. Occ. Code§ 164.05l(a)(6).

10

22 TAC § 190.8( I )(A). The generally accepted standard of care is what a reasonably prudent practitioner would
do under similar circumstances with a similar patient. Tr. at 137, lines 15-23.
11

22 TAC § 190.8(l)(B).

12

22 TAC § 190.8(l)(C).

13

22 TAC § 190.8(1)(0).
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In the Second Amended Complaint, Staff presented separate factual allegations with
respect to Patients A, B, C, D, and E, and submitted a single list of the various provisions of the
Act and/or Board Rules that Respondent allegedly violated, without specifying which violations
applied to which allegation(s). Respondent did not request a more specific pleading to trace each
alleged violation of law to the respective allegation(s). In comparing Staffs allegations to the
law cited in the Second Amended Complaint, the ALJs were unable to match two cites to the
allegations. Therefore, the ALJs find that 22 TAC § 190.8(l)(H) (failure to disclose reasonable
alternative treatment to the proposed procedure or treatment) and 22 TAC §§ 190.8(l)(K)
(prescribing or administering a drug in a manner that is not in compliance with standards for
physicians practicing complementary and alternative medicine), cited in the Second Amended
Complaint, do not apply to any of the allegations in this proceeding.

Among the forms of discipline the Board may impose for violations of the Act or Board
rules are: license revocation, probated or enforced license suspension, reprimand, and/or
imposition of administrative penalties. 14 The Board has adopted disciplinary guidelines to be
used as a framework for determining the appropriate sanction to be imposed for established
violations. 15

The Board may consider aggravating factors in determining the appropriate

sanction. 16 The Board has sole and exclusive authority to determine the charges on the merits, to
impose sanctions for violation of the Act or a Board rule, and to issue a Final Order. 17

14

Tex. Occ. Code§ 164.001.

" 22 TAC ch. 190.
16

22 TAC § 190.15. The Second Amended Complaint sets out the aggravating factors in this case to be patient
harm, multiple patients, multiple violations of the Medical Practice Act, prior similar violations of the Medical
Practice Act, and prior disciplinary actions taken by the Board against Respondent. Second Amended Complaint at
8.
17

Tex. Occ. Code§ 164.007(a); 22 TAC § 187.37(d)(2); and 22 TAC ch. 190 et seq.
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III. BACKGROUND

A.

Respondent's Medical Practice

Respondent is a physician in the Brownsville, Texas, area. He was licensed by the Board
on December 3, 1980.

He became a Doctor of Integrative Medicine in 2003. 18

From

February 2006 to March 6, 2009, 19 he traveled back and forth between Brownsville and Austin to
work on a part-time contract basis as a physician at the Center for Autistic Spectrum Disorders
and Nutrigenomics (CARE Clinics or clinic). 20 He was the medical director of the CARE
Clinics from August 2006 to December 2007. 21

At the CARE Clinics, he provided and

supervised medical diagnosis and treatment primarily for children with autism, 22 mainly using
complementary and alternative medicine. 23 He also set up the protocols for intravenous therapy
of the patients. 24 One type of intravenous therapy was a chelation treatment to remove metals,
such as lead, from the patient's system. Four of the patients who were treated by Respondent at
the CARE Clinics are Patients A, B, C, and E. Respondent is not sure if he treated Patient D,
who was a patient at the CARE Clinics' second location in Tampa, Florida, but who might also
have been seen at the Austin clinic.

The CARE Clinics in Austin closed in January 2009, after insurance companies stopped
reimbursing the healthcare provider. The Austin clinic re-opened on a limited basis on March 6,
2009, 25 which is also the last day Respondent worked there. The Austin CARE Clinics closed
permanently on July 15, 2009, following a Federal Bureau of Investigation (FBI) and Internal
" Tr. at 966, line 15, through 967, line 8; and at 1037, lines 5-ll.
19

Tr. at 967, lines 9-12; at 1041, line I; and at 1240, lines 8-12.

20

The evidence shows the business name of the clinic where Respondent treated Patients A, B, C, and E, and
possibly Patient D, was the CARE Clinics, Inc. The Second Amended Complaint refers to the clinic as "CASD."
The terms are interchangeable.
21

Tr. at 1041, lines 2-15.

22

Tr. at 1040, line !2, tlrrough 1041, line 9.

23

Tr. at 1270, line !5, through 1271, line 14.

24

Tr. at 1044, lines 6-8.

25

Staff Exhibit l6A.
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Revenue Service (IRS) raid in which dozens of boxes of documents were removed. 26
Respondent was not paid for his last few months of work at the clinic? 7

B.

Prior Board Orders
Respondent has been subject to two prior Board orders: 28
•

The Board entered an Agreed Order on June 22, 2006 (2006 Order), due to
Respondent's failure to maintain adequate medical records in his position as
"gatekeeper" for the Cameron County indigent patient program. The 2006
Order required Respondent to submit charts to a chart monitor quarterly for
2 years; attend the University of California San Diego Physician Assessment
and Clinical Education medical recordkeeping program within 1 year; and
resign from his position as "gatekeeper" for the Cameron County indigent
patient program.

•

The Board entered an Agreed Order on April 13, 2007 (2007 Order) due to
Respondent's misleading advertising. The 2007 Order required Respondent to
cease the misleading advertising and pay an administrative penalty of$5,000.

IV. GENERAL MATTERS RELATING TO EVIDENCE AND ALLEGATIONS

A.

Documentary Evidence and Testimony
At the hearing on the merits, 17 of Staffs exhibits and two of Respondent's exhibits were

admitted as evidence. Staff presented the testimony of:
•

Expert witness Victor Sierpina, M.D.;

•

Expert witness RobertS. Baratz, M.D., Ph.D., D.D.S.;

•

Patient E;

26

StaffExhibit l6B.

27

Tr. at 1027, line 24, through 1028, line 3.

28

At Staffs request, the ALJs took official notice of the Board orders in SOAH Order No. 13, issued February 8,
2012. The orders were also admitted as Staff's Exhibits l5A and 15B. The orders are relevant as possible
aggravating factors. Staff did not allege that Respondent violated either Board Order.
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•

Ms. E;29

•

and Marilee Murphy, former executive assistant to the owner of the CARE
Clinics, where she worked with Respondent.

Respondent testified on his own behalf and presented the testimony of:

B.

•

Expert witness Kenneth P. Stoller, M.D.;

•

Expert witness Anna Davis, M.D.;

•

Mr. Z; 30

•

Mr. B, the father of Patient B;

•

Ms. C, the mother of Patient C; and

•

Eileen Reilly-Mitchell, RN, FNP, who worked with Respondent at the CARE
Clinics.

Staff Presented Incomplete Copies of Respondent's Medical Records
The evidence supports a finding that the medical records in evidence for Patients A, B, C,

and E are not complete sets of Respondent's medical records for those patients? 1 Respondent
and his former co-worker Ms. Reilly-Mitchell testified that the records in evidence are
incomplete.

Mr. B and Ms. C testified that the records in evidence for their children are

incomplete, based on medical records they saw at the CARE Clinics and on the medical records
they have in their possession. Both of Stairs expert witnesses testified that the records lack
sufficient documentation to meet the generally accepted standard of care for adequacy. But both
of Respondent's expert witnesses testified that the records appear to be incomplete rather than
inadequate.
29

Ms. E is Patient E's wife. Although Ms. E's name is not confidential and is contained in the audio record and
hearing transcript, this Proposal for Decision refers to her as "Ms. E" to provide a modicum of additional privacy to
Patient E. Similarly, the father of Patient B will be referred to as "Mr. B" and the mother of Patient C will be
referred to as "Ms. C."
30

Mr. Z is not one of the patients at issue in this proceeding. However, his son was a patient at the CARE Clinics,
and Mr. Z himself received medical treatments there. Although his full name is contained in the audio record and
hearing transcript, the ALJs will use his initial to refer to him in the PFD, to provide a modicum of additional
privacy.
31

Patient D was treated at the Care Clinics in Florida, where Respondent did not practice medicine, but was
possibly also treated by Respondent at the Austin clinic. Tr. at 1002, lines 14-18.
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Original Records Damaged or Destroyed

The completeness of the medical records in evidence cannot be checked against the
original charts, because the original medical records more than likely are no longer in existence.
The evidence shows that the FBI and IRS seized medical records from the CARE Clinics on
July 15, 2009? 2 The evidence further shows that the FBI and IRS stored the records at the IRS
offices in Austin, and that the records were subsequently damaged or destroyed by fire or water
after a pilot intentionally crashed his airplane into Austin's IRS building on February 18,2010. 33

2.

Stafrs Request for the Records

Respondent was aware in January 2009 that Staff had requested the medical records for
Patients A, B, and

C? 4

He was in Brownsville and the records were in Austin, so he forwarded

Staffs request to CARE Clinics' owner and custodian of records, Kazuko Curtin. 35 Medical
records may be owned by a physician's employer, provided the records are maintained consistent
with Board rules. 36

Ms. Curtin responded to Staff's request in April 2009, a month after the CARE Clinics
re-opened on a limited basis. She told Respondent that she had sent the requested records to
Staff, but he did not review what she sent or ensure that complete sets of the requested medical
records were delivered. 37 He notified Staff in a May 19, 2009 letter that Ms. Curtin had the
medical records for his CARE Clinics patients. 38 He first realized during these proceedings that
32

Staff Exhibit 16B.

33

StaffExhibit 16C and stipulation ofthe parties. Tr. at 1256, lines 5-25.

34

Tr. at 1235, lines 14-17; and at 1030, line 24, through 1031, line 8. There is no evidence as to when Staff
requested the medical records for Patients D and E.

" Tr. at 1286, line 20, through 1288, line 8; and at 1290, lines ll-13.
36

22 TAC § 165.l(b)(6).

37

Tr. at 1236, lines 13-22.

38

Tr. at 1283, line 21, through 1286, line 6. At the hearing, Staff questioned Respondent about the letter, but the
letter is not in evidence and there is no evidence as to what prompted Respondent to send the letter to Staff, such as
an inquiry from Staff about the requested records after receiving documents from Ms. Curtin in April 2009 or a
request for the records for Patients D and E.
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Ms. Curtin had sent incomplete sets of the records to Staff, but by then, it was too late for him to
acquire the records because they had been removed from the CARE Clinics. 39 The clinic was
sealed after the July 15, 2009 FBI and IRS raid and before Staff filed its initial Complaint against
Respondent on March 31, 20 I 0, leaving Respondent without the ability to access recordsincluding electronic records in the computer system or in computer hard drives that the FBI and
IRS might have left onsite-to provide to Staff in response to discovery requests or to aid in his
own defense. 40

3.

Staff's Reliance on Ms. Curtin's Affidavits

Staff argued that it was reasonable to presume that the records provided by Ms. Curtin
were complete and correct. 41

But the ALJs note that within Ms. Curtin's affidavits for the

records of Patient A and Patient B are the handwritten statements "already sent" in the space for
the number of pages, and "I am sorry I forgot to count before I sent,"42 raising a question as to
whether Ms. Curtin compared the copies of the medical records she sent to Staff against original
copies for completeness, or sent complete copies of the originals. The affidavits apparently were
not even attached to the records that were "already sent" to Staff. The affidavit for Patient C
states that 128 pages were attached. 43

The affidavits for the records of Patients A, B, and C state, "The records attached hereto
are the original or exact duplicates of the original(s)," but do not describe what was requested or
what was provided. No custodian of records affidavits are in evidence for the records of Patient
D and Patient E. Neither party called Ms. Curtin as a witness to clarify the issue of completeness
of the medical records. 44 The ALJ s find that Ms. Curtin's affidavits should have placed Staff on
39

Tr. at 1031, lines 9-1 0; at 1286, line 20, through 1288, line 8; and at 1290, lines 11-13.

40

Respondent's Closing Argument at 5.

41

Tr. at 913, lines 18-25; and at 917, line 24, through 918, line 10.

42

Ms. Curtin's affidavit for the records of Patient A and Patient B, found at the beginning of Staff Exhibits 3 and 4,
respectively; see also Respondent's Closing Argument, Exhibit A.

43

Ms. Curtin's affidavit for the records of Patient C, at the beginning of Staff Exhibit 5.

44

Staff attempted unsuccessfully to contact Ms. Curtin. Tr. at 955, lines 8-20.
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notice in April2009 that complete copies of Respondent's medical records for Patients A, B, and
C might not have been provided.

4.

Respondent's Response to Stafrs Discovery Request

Staff also was put on notice that it did not have complete copies of the medical records
for the patients at issue on July 25, 2011, when Respondent-in response to Staffs July 2011
discovery request-stated that the Board never received or acquired the totality of the patients'
medical records from the CARE Clinics, that Respondent was not the custodian of the CARE
Clinics records, that the records were destroyed or damaged while stored at the IRS building,

45

and that "the complaints brought against the Respondent have been brought with incomplete
records, missing documents, [and] the total lack of electronic data on each patient. " 46

5.

Respondent's Testimony

Respondent testified that the medical records in evidence for Patients A, B, C, and E are
not complete sets, which is why they appear to be inadequate. 47 For instance, none of the CARE
Clinics' computerized medical records are in evidence. 48 During the time he worked for the
CARE Clinics, each patient's medical records were full and complete, properly maintained, and
met the standard of care, he testified. 49 He did not have access to either electronic or hard copies
of the records after "the last clinic" 50 on March 6, 2009, which was his last day to work there.

Respondent explained that during his time at the CARE Clinics, the recordkeeping was in
transition. Initially, he would enter information into his computer and print hard copies for
patients' files. Later, a central server system was developed to house lab results as well as the
" Tr. at 914,line 7, through 915, line 7; at 917,lines 1-4; at 918,line 22, through 922,line 7.
46

Tr. at 920,lines 14-17.

47

Tr. at 1280,line 2, through 1283, line 15; and at 1292, lines 1-4.

48

Tr. at 129l,lines 15-17.

49

Tr. at 1029,line 21, through 1030, line 2; and at 1290, lines 16-20.

so Tr. at 1026, line 15, through 1027, line 23.
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notes and charts, in an attempt to create a complete electronic record. 5 1 For instance, patients
would email their progress reports to Ms. Curtin, who would then transfer them to the patients'
electronic records, so that Respondent and clinic staff could review the information. 52 Also, the
information from some patients' paper charts was transferred to the computer. 53 After the
system was centralized, Respondent's regular procedure was to take notes while talking with a
patient. Sometimes he entered the information into the computer while he and the patient were
meeting; at other times, he entered it later, from his notes. 54

When the CARE Clinics closed, Respondent wanted to send his patients a letter to
explain that he would no longer be available to treat them, he said. 55 However, he was not able
to obtain access to records after February 2009, whether through the central server or through
paper records maintained at the CARE Clinics.

56

Respondent testified about some of the specific requirements for accurate and complete
medical recordkeeping by physicians implementing complementary and alternative therapies:

Patient assessment/8

57

Respondent said new patients were asked to bring in their

previous medical records, which were sometimes a foot high. He did not recall specifically if
Patients A, B, C, and E brought in their previous medical records, but if they did, he would have
reviewed them before the records were filed in a chart with the patients' administrative
information. 59 He agreed on cross-examination that the records in evidence do not contain

" Tr. at 972 line 14. through 973, line 9.
" Tr. at 971, line 22, through 973, line 9.
" Tr. at 976, lines 9-21.
" Tr. at 1044, line 9, through 1045, line 15.
" Tr. at I 026, lines 23, through I 027, line 6.
" Tr. at I 027 lines 11-20.
" 22 TAC § 200.3(l)(A)-(D) and (5). Not covered in this section are 22 TAC § 200.3(5)(A) (diagnostic,
therapeutic, and laboratory results); (5)(E) (all patient instructions and agreements); and (5)(F) (periodic reviews).
" 22 TAC § 200.3(l)(A)-(D).
" Tr. at 976,lines 9-21; and at 1052, line 18, through 1053, line 25.
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documentation of pertinent medical history or the previous medical records of Patients A, B, C,
and E. But, he said, the complete records did contain that information. 60

Respondent explained that he documented physical exams using check marks, then added
comments when entering the physical exam information into the computer.

Mental status

examinations were performed for each patient as part of the physical exams; documentation not
in evidence would have been in the missing paper or electronic files, he said. 61 He testified that
electronically documenting physical exams meets the standard of care. 62

In response to questioning by Staff, Respondent said it was possibly true, in the partial
records in evidence, that there was no documentation of any discussion with patients or their
caretakers about whether complementary health care therapy could interfere with any
recommended or ongoing treatment. 63 He did not recall seeing documentation in the records as
provided by Staff of his assessment of the patients prior to offering advice about complementary
and alternative health care therapy. 64

Results of evaluations, consultations, and referralsl5 Respondent said referrals to other
doctors would have been in the patients' administrative files, which are not in evidence. 66

Treatments employed and their progress toward stated objectives, expected outcomes,
and goals of treatment: 67 Respondent claimed the treatment approach of each patient was
documented at the CARE Clinics68 and the complete records for Patients A, B, C, and E

60

Tr. at 1281, line 19, through 1282, line I.

61

Tr. at 1290, line 21, through 1291, line 7.

62

Tr. at 986, line 18, through 987, line 2.

63

Tr. at 1280, lines 2-12.

" Tr. at 1280, lines 13-25.
" 22 TAC § 200.3(5)(8).
66

Tr. at 1291, lines 8-14.

67

22 TAC § 200.3(5)(C).

68

Tr. at 1291, lines 22-25.
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Respondent agreed on cross-examination that the records in

evidence do not contain documentation of discussions with the patients about the objectives,
expected outcomes, or goals of the proposed treatment, such as functional improvement, pain
relief, or expected psychosocial benefit. But he said he had those discussions with the patients
and documented them. 70 As a visual aid for those discussions, he prepared flow charts on the
computer to demonstrate to new patients the CARE Clinics' approach and to show existing
patients the results of their treatment. 71 Respondent said he filled out history forms identifYing
problems and plans of treatment as he went in and out of patients' rooms, then entered the
information in the computer in his office. He does not recall seeing any of the history forms in
the medical records in evidence. 72 He also documented treatment plans tailored to the individual
needs of each patient, but the documentation is not in evidence. 73 He claims his documentation,
using the SOAP method, met the standard of care. 74

The date, type, dosage, and quantity prescribed of any drug, supplement, or remedy
used in the treatment plan/5 Respondent testified that forms containing information about the
date, type, dosage, and quantity prescribed of all drugs, supplements, or remedies are not in
ev1'dence. 76 Regarding protocols for intravenous therapy, Respondent said the volumes of
infusion agents were recorded as standard operating procedure at the clinic. He said he believes
the clinic exceeded the standard of care for in-office intravenous therapy by following the
hospital procedure of labeling the infusion jars and then pasting the labels from the jars into
patients' medical records.

He testified that all of the nurses at the CARE Clinics were

" Tr. at 1282, lines 2-18.
70

Tr. at 1281, lines 1-8.

71

Tr. at 988, line 5, through 990, line II; Respondent Exhibit 21.

72

Tr. at 985, line 20, tbrough 986, line 12.

73

Tr. at 128l,lines 14-18.

74
Tr. at 986, lines 13-17. Dr. Sierpina described the SOAP method. He said "S" stands for the subjective
component or history; "0" for objective component, which is the physical exam, vital signs, and any laboratory
testing; "A" for the doctor's assessment, which is an estimation of where the patient is in relation to those problems;
and "P" for the doctor's plan. Tr. at 406, lines 2-14.

" 22 TAC § 200.3(5)(0).
76

Tr. at 1282, lines 19-24.
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certified IV pediatric registered nurses who followed the same procedure for intravenous therapy
that they would in a hospital. 77

Documentation of any communications with the patient's concurrent healthcare
providers informing them of treatment plans/8 Respondent agreed on cross-examination that
the records in evidence contain no documentation of any communication between him and any of
the concurrent healthcare providers for Patients A, B, C, and E. But he said the patients were
given copies of their results to take to their other healthcare providers. 79

In summary, Respondent testified that all the treatment he provided as director of the
CARE Clinics met the standard of care. 80 In addition to meeting the requirements of adequate
medical recordkeeping, Respondent said he documented his discussions with each patient about
the risks and benefits of the proposed treatments, but the documentation is not in evidence. 81 He
feels he exceeded the standard of care in his discussions of risks and benefits with patients,
because they had access to him all day when he made his rounds (during their intravenous
therapy), and he met the standard of care in documenting those discussions. 82

6.

Eileen Reilly-Mitchell, RN, FNP

Ms. Reilly-Mitchell was an employee of the CARE Clinics from 2007 until it closed. 83
She said treatment sessions at the clinic ran every other week, either from one Wednesday to the
following Wednesday, or from Thursday to the following Wednesday. 84 Ms. Reilly-Mitchell

77

Tr. at 979, lines 7-24.

78

22 TAC § 200.3(5)(0).

79

Tr. at 1282, line 25, through 1283, line 15.

80

Tr. at 981, lines 1-4.

81

Tr. at 1281, lines 9-13; 22 TAC § 203.1(2)(8).

" Tr. at 1029, lines 8-20.
83

Tr. at 807 lines 6-9; and at 836, lines 24·25.

84

Tr. at 814, lines 1-7.
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was at the clinic roughly the same hours as Respondent, from 7:30 or 8 a.m. to 7:30 or 8 p.m. 85
Clinics treatment sessions were never held without Respondent being present, 86 although there
were periods of up to 2 hours when Respondent would leave the clinic for dinner, during which
time he would be available to clinic staff by telephone. 87
She testified that either she or Respondent did physical exams for each patient. 88 She
kept her notes on paper, but Respondent kept his notes on the computer, she said. 89

The CARE Clinics kept medical records for its patients in the basement of one of its
buildings, except that the most recent records were kept in a more accessible place, Ms. ReillyMitchell said. 90 Reviewing the records in evidence for Patient A, Ms. Reilly-Mitchell said
multiple pages were missing, including the IV infusion ingredient lists that were routinely
affixed to the back of the treatment charts. 91 Ms. Reilly-Mitchell expressed her belief that the
records were "not even close" to being complete for Patient B92 and testified that computer
records, such as interventional notes and nutritional notes, were missing. 93 For Patient C's
records in evidence, she noted, "[T]here's an awful lot missing. 90 percent of all these charts are
labs."94 In particular, computer-generated records were missing from Patient C's records, she
said. 95
Ms. Reilly-Mitchell stayed on at the CARE Clinics until the last clinic was held on
March 6, 2009, and left before the medical records for Patients A, B, and C were delivered to
" Tr. at 813, lines 19-23.
86

Tr. at 814, lines 10-12. Intravenous treatment sessions were referred to as "clinics."

87

Tr. at 855, lines 3-22.

88

Tr. at 812, lines 20-24.

" Tr. at 813, lines 1-5.
90

Tr. at 825, lines 4-14.

91

Tr. at 832, lines 2-20.

92

Tr. at 829, lines 2-4.

93

Tr. at 829, line 23, through 830, line 7.

94

Tr. at 833, lines 5-8.

" Tr. at 833, lines 9-11.

L_
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Staff on April 9, 2009. 96 She said the only employees left to make copies of the requested
records were Ms. Curtin and the front desk clerk, neither of whom was a "medical person.'o97

7.

Parents of Patient B and Patient C

To further show that the medical records in evidence are not complete copies,
Respondent elicited testimony from Mr. B and Ms. C that they have, in their possession at their
homes, many more medical records documenting Respondent's care of their children than were
admitted as Staff exhibits.

Mr. B, who testified in person, and Ms. C, who testified by

videoconference, were both shown Staffs exhibits for their respective children and compared
Staff's exhibits to the records in their possession. Both Respondent and Staff claimed they did
not know the parents possessed the additional medical records for Patient B and Patient C until
the parents testified at the hearing. 98 In support of their claim, the parties represented to the
ALJs that neither Mr. B nor Ms. C was deposed prior to the hearing. 99 Mr. B confirmed that
neither party had contacted him to obtain the CARE Clinics records for Patient B that are in his
possession. 100

After Ms. C testified that she had additional medical records for Respondent's treatment
of her daughter, the hearing was recessed on February 16, 2012, to give the parties time to obtain
those medical records. The parties had an opportunity to question Ms. C about the additional
records when the hearing was reconvened on February 23, 2012. The additional records were
admitted, but neither party elicited expert testimony about them. Staff acknowledged that its
expert witnesses did not review all of Respondent's medical records for Patient C. 101

96

Tr. at 837, lines 20-24; and at 841, lines 14-18.

97

Tr. at 840,lines 2-4 and 9-10.

" Tr. at 918, lines 8-10; and at 922, lines 10-22.
99

Tr. at 926, line 17, through 927, line 2.

100

Tr. at 782,lines 12-15.

101

Staffs Closing Argument at I.
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Testimony of Staff's Expert Witnesses

Dr. Baratz and Dr. Sierpina testified that they reviewed only the medical records
provided to them by Staff and could not be sure they had reviewed complete sets of
Respondent's medical records for Patients A through E. 102 Dr. Sierpina said he presumed Staff
gave him all the records to review, explaining, "I'm their expert witness. Why wouldn't they
give me a11 the information that would be helpful to the case?" 103

Dr. Baratz has been the president of the National Council Against Health Fraud, Inc., and
on the faculty of the Boston University School of Medicine since 1993. 104 He said he relied on
Ms. Curtin's affidavit, as custodian of records, that the records she provided to Staff were fu11
and complete. 105 In his opinion, in the records he reviewed, "there were virtua11y no adequate
evaluations, physical exams, or expressions of a diagnosis or treatment plan." 106 He was not
aware that electronic records, not provided for his review, might exist. 107

Regarding the

effectiveness of the intravenous chelation treatment, Dr. Baratz said no records showed that any
patients had a change in behavior due to the chelation treatment and/or due to changes in their
lead levels. 108

Dr. Sierpina is a professor of integrative medicine at the University of Texas Medical
Branch in Galveston, Texas, and is board-certified in family medicine.

109

He said Respondent's

102

Testimony of Dr. Sierpina, Tr. at 395, lines 20-24; and at 470, lines 20-24; Testimony of Dr. Baratz, Tr. at 137,
line 24, through 138, line 2; and at 299, lines 10-19.
103

Tr. at 472, lines 11-21.

104

Staff Exhibit lA at l.

105

Tr. at 304, lines 2-8.

106

Tr. at 278, line 20, through 279, line l.

107

Tr. at297, lines 13-18; aod at 299, lines 18-19.

108

Tr. at 352, line 25 through 353, line 3.

109

Tr. at 389, lines 19-20; and at 390, lines 4-7; Staff Exhibit IB at 5. He is the author of the textbook, Integrative
Health Care: Complementary aod Alternative Therapies for the Whole Person. Staff Exhibit IB at 6.
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documentation for all of the patients, as presented by Staff, is "highly inadequate and below the
standard of care. " 11 0 In his experience, "if it's not in the record, it didn't occur. " 111

Dr. Sierpina agreed that he had reviewed only the records provided to him by Staff, and
he did not know whether he had seen all of the records Respondent had created with respect to
Patients A through E. 112 If electronic records were kept that were not provided for his review,
Dr. Sierpina conceded that the missing documentation could be contained therein. 113 He testified
that it is perfectly acceptable to document in electronic form. 114

9.

Testimony of Respondent's Expert Witnesses
a.

Dr. Stoller's Testimony

Dr. Stoller was a board-certified pediatrician for over two decades. 115

He said he

currently is board-eligible; 116 he allowed his certification to lapse because he now practices
primarily hyperbaric medicine. 117 He has medical practices in Santa Fe, New Mexico, and in
Sacramento and San Francisco, California. 118

Dr. Stoller testified that he is a principal investigator of the National Brain Injury Rescue
and Rehabilitation Project, a clinical trial being run under the auspices of the Western
Institutional Review Board. 119

In the summer of 2011, Dr. Stoller was introduced by an

110

Tr. at 491, line 23, through 492, line 7; and at 466, lines 20-22.

111

Tr. at 471, lines 23-24; and at 497, lines 5-12.

112

Tr. at470, lines 16-24.

113

Tr. at 497, lines 16-25.

114

Tr. at 499, lines 18-20.

11

'

Tr. at 658, lines 3-4.

116

Tr. at 658, lines 4-5.

117

Tr. at 658, line 6. Dr. Stoller is president of the International Hyperbaric Medicine Association and a fellow of
the American College of Hyperbaric Medicine. Tr. at 658, lines 6-8.
118

Tr. at 658, lines 13-14.

119

Tr. at 659, lines 7-10.
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intermediary to Ms. Curtin, and they discussed the feasibility of a study on the effectiveness of
intravenous chelation in children on the autism spectrum. 120 The easiest way to justify the value
of such a study, Dr. Stoller said, would be to demonstrate therapeutic benefits of such treatment
to children already treated by the CARE Clinics. 121 Dr. Stoller said that he was given access by
Ms. Curtin to a database of electronic medical records that she had collected for patients treated
in the Austin and Tampa CARE Clinics. 122 Dr. Stoller said he obtained a "retrospective IRB"
from the A.T. Still University School of Medicine in Arizona, where he is an adjunct assistant
professor, to review the CARE Clinics database; this study is still in progress. 123
Dr. Stoller said he reviewed the records for Patients A through E, as provided by Staff. 124
He testified that he had seen sample patient records in the CARE Clinics database, and thus had
"foreknowledge of what a medical record is supposed to look like from the CARE Clinics; all the
forms, in terms of the history and physicals and the treatment questionnaires and the lab requests
and things like that." 125 He noted that, if the records for Patients A through E are taken as a
whole, "there are forms in each one of these patient's records that do not exist in the other
records." 126

For example, Dr. Stoller noted that the Standing Orders were found only in

Patient E's records, and not in the records of Patients A through D. 127 Also, Dr. Stoller found
fecal metal lab tests 128 and some documentation of IV infusion contents 129 in Patient E's records,
which he said he did not see in most of the other patients' records. On this basis, Dr. Stoller said
he formed a belief that the records in evidence for all of the patients at issue were incomplete to
varying degrees. 130
120

Tr. at 659, line I and lines 11-13; at 661, lines 4-7; and at 696, lines 11-14.

121

Tr. at 661, lines 7-10.

122

Tr. at 660, lines 9-20.

123

Tr. at 661, lines I 0-16. Dr. Stoller did not specify, but it appears "IRB" refers to Institutional Review Board.

124

Tr. at 661, lines 21-23.

1
"

Tr. at 665, lines 8-12.

126

Tr. at 665, lines 21-23.

127

Tr. at 670, line 18, through 671, line 3.

128

Tr. at 672, lines 8-12.

129

Tr. at 671, lines 9-16.

130

Tr. at 703, lines 1-5.
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Dr. Stoller testified that combining the records for Patients A through E would give one a
better idea of what a whole CARE Clinics medical record looks like. For instance, standard
CARE Clinics forms are in one chart but not another. But separately, a lot is missing from each
medical record, he said. Dr. Stoller's opinion that the medical records for Patients A through E
are incomplete is based in part on his comparison of their charts with the CARE Clinics charts he
viewed when he visited with Ms. Curtin in California in the summer of 2011. 131

b.

Testimony of Dr. Davis

Dr. Davis is a physician of internal medicine in New Orleans, Louisiana. 132 Sometime
around 2008, she spent a full day at the CARE Clinics in Austin, where she walked around with
Respondent, and chatted with parents of patients to find out what they thought about the
treatments. 133 In the course of her conversation with Respondent, she learned that he did not
own the CARE Clinics, but was an employee, 134 leading her to understand that Respondent was
not the owner of patient records. 135 Dr. Davis testified that during her visit, she observed
Respondent go through extensive histories and questionnaires with patients' parents, perform
physical examinations, and take notes. 136 She does not know if he transferred the information in
his notes to a computer. 137 She said she saw nurses enter and leave the infusion room, start the
IV s, and take labels off infusion jars and put them in patients' records. 138 Dr. Davis testified that
the records for Patients A, B, C, and E appear to be incomplete, because they are spotty, out of
order, and do not correspond with what she saw being done at the CARE Clinics. For instance,

131

Tr. at 659, lines 1-6; at 660, lines 9-13; and at 665, line 18, through 666, line 6.

132

Tr. at 704, lines 13-15.

133

Tr. at 705, line 13, through 706, line 9.

134

Tr. at 708, line 14, through 709, line 7; and at 724, lines 6-8.

'" Tr. at 709, lines 4-7.
136

Tr. at 710, line 19, through 711, line 7.

137

Tr. at 712, line 18, through 713, line 4; and at 723, lines 7-15.

138

Tr. at 710, line 19, through 711, line 7.
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one record has a history and physical, and another has diagnoses. 139 She said she "couldn't see
the natural flow of a medical chart" because "there were things missing." 140

10.

Testimony of Mr. Z

Mr. Z testified as to the treatment he, his wife, and their son received at the CARE
Clinics from 2006 until the clinic closed in 2009. 141 Mr. Z said he discussed his son's treatment
and test results with his brother, who is a physician. For ease of sharing the information with his
brother, Mr. Z obtained the records from the CARE Clinics in electronic form. 142

During

treatments, large binders of records from prior treatments at the CARE Clinics were brought into
the treatment room to be used for reference. 143 According to Mr. Z, the CARE Clinics' nurses
performed physical exams prior to each of his son's chelation treatments and recorded the results
in the medical records that he later reviewed. 144 He also testified that he saw the labels from
each chelation infusion bottle removed and placed in the patient files. 145

11.

ALJs' Analysis and Finding

The ALJs find that a preponderance of the evidence supports a finding that incomplete
copies of the medical records for Patients A, B, C, and E are in evidence and, therefore, Staff
cannot prevail on its allegations that Respondent's medical records are inadequate and fail to
meet the standard of care. Staffs expert witnesses could not offer a complete and thorough
assessment of Respondent's medical records when complete copies of the medical records were
not provided for their expert review. Their expert testimony cannot and does not present a
complete picture or accurate measure of Respondent's medical practice or recordkeeping. Their
139

Tr. at 707, lines 14-23; at 710, lines 4-13; at 724, lines 1-5; and at 729, lines 11-14.

140

Tr. at 585, lines 8-9; and at 707, lines 19-23.

141

Tr. at 559, line 10; and at 608, line 6.

142

Tr. at602, lines 3-7.

143

Tr. at 603, lines 14-20.

1
"

Tr. at 607, line 6, through 608, line I.

145

Tr. at 656, lines 13-15.

SOAH DOCKET NO. 503-10-3509.MD

PROPOSAL FOR DECISION

PAGEl3

expert conclusions are based on incomplete information and are thus unreliable. Therefore, the
ALJs find that Staff's experts' opinions cannot support Staff's allegations that Respondent kept
inadequate medical records for Patients A, B, C, and E.

Staff did not present evidence to rebut Respondent's assertion that the records in
evidence are incomplete sets. Instead, Staff proceeded on the premise that that the hundreds of
missing pages of medical records pertaining to Respondent's treatment of Patients A, B, C, and
E, would, if in evidence, be further proof of Respondent's inadequate recordkeeping. 146 But
Staff did not controvert the testimony of Mr. B and Ms. C that Respondent collected patient
history documentation prior to medical treatment, performed physical examinations and
treatments and took notes in their presence, referred to their children's medical charts at
subsequent visits, and provided them with copies of some of the medical records.

The preponderance of the evidence supports a finding that documentation is missing from
the records in evidence because those records are incomplete sets. The preponderance of the
evidence does not support a finding that information is missing from the records because of
inadequate recordkeeping on Respondent's part. For all the foregoing reasons, the ALJs find that
the medical records in evidence in this proceeding are not complete sets of Respondent's medical
records for Patients A, B, C, and E. Based on the incompleteness of the medical records in
evidence, the ALJs find Staff cannot and did not prove Respondent failed to maintain medical
records for Patients A, B, C, and E.

C.

New Allegations Raised in Staff's Closing Argument

Staff presented evidence and raised matters in its Closing Argument that were not alleged
in the Second Amended Complaint incorporated in the Notice of Adjudicative Hearing. For the
reasons stated below, the ALJs will consider only what was properly before them as alleged in
the Notice of Adjudicative Hearing.

146

Staffs Reply to Respondent's Closing Argument at 17.
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The pleadings in a case docketed at SOAH are required to contain "a concise statement of
the type of relief, action, or order desired by the pleader and identification of the specific reasons
for and facts to support the action requested." 147 Pleadings may be amended in writing. 148 An
amendment that "includes information material to the substance of the hearing, requests for
relief, changes to the scope of the hearing, or other matters that unfairly surprise other parties
may not be filed later than ten days before the date of the hearing except by agreement of all
parties."

149

Staff filed its Notice of Adjudicative Hearing incorporating the Second Amended

Complaint on July 14,2011, more than 10 days before the hearing began on February 13,2012.

In his Closing Argument, Respondent argued that Staff's Closing Argument with respect
to Patients A, B, C, and E introduced new allegations that fell outside the scope ofthe Notice of
Adjudicative Hearing and Second Amended Complaint and accordingly should be stricken. 150

Having considered Respondent's specific objections and Staff's responses, the ALJs find
that many of the factual issues raised in Staff's Closing Argument reasonably fall within the
scope of the matters alleged in the Notice of Adjudicative Hearing and Second Amended
Complaint. 151

These allegations properly derive from Staff's fundamental contention that

Respondent failed to keep proper records and document his treatment of Patients A, B, C, and E.

147

1 TAC § 155.30l(a)(4).

148

1 TAC § 155.30l(b).

149

I TAC § !55.30l(b).

150

See, e.g. Respondent's Closing Argument at 26 ("While the parties can argue evidence introduced at trial with
regard to the allegations in the complaint, any new allegations by the Board are outside the scope of the Second
Amended Complaint and must be stricken and dismissed as a matter of law.").
'" For example, with respect to Patient C, Respondent objected that Staffs Closing Argument mentioned
"additional items or ... procedures" that were not raised in the Complaint, such as the "failure to: ... document past
treatment approaches and successes ... " Respondent's Closing Argument at 32. However, the Second Amended
Complaint alleges that Respondent did not make "documentation of any assessments, monitoring, observations, or
discussion with the patient or family [or] ... therapeutic rationale ... for medical treatment of Patient C." Second
Amended Complaint at 4, ~ 4b. The documentation of past treatment approaches and successes can be considered
part of monitoring and observation. See testimony of Staffs expert Dr. Baratz ("There should be a treatment plan
for every treatment ... as we begin to carry out the plan ... Jfwe fmd that it's not working, we stop ... Jfwe find that it
is working, we continue and continue to monitor." Tr. at 131, lines 14-22). Accordingly, these more specific
allegations in Staffs Closing Argument were not outside the scope of the Second Amended Complaint; they were
merely based on what was raised at hearing.
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However, other factual allegations presented in Staff's Closing Argument exceed the
scope of the Notice of Adjudicative Hearing and Second Amended Complaint. For instance,
regarding Patient A, all allegations in the Second Amended Complaint relate to inadequate
documentation in the medical records. Yet, in its Closing Argument, Staff alleges Respondent
failed to obtain or attempt to obtain medical records of Patient A's prior treatment for anything
related to Patient A's initial complaints; failed to base his diagnosis on test results that showed
that Patient A actually had heavy metal toxicity for any metal; did not perform a physical
examination of Patient A; failed to base his diagnosis on a physical examination of Patient A;
and did not base his diagnosis on a psychological or psychiatric examination of Patient A. 152

Similarly, all allegations in the Second Amended Complaint regarding Patient B relate to
inadequate documentation in the medical records. Yet, in its Closing Argument, Staff raised new
issues, alleging the following: Respondent failed to base his diagnosis of heavy metal toxicity on
test results that showed that Patient B actually had heavy metal toxicity for any metal; did not
base his diagnosis of active microbiological problems on test results that showed that Patient B
actually had active microbiological problems; failed to relate the results of the numerous tests to
the conditions that he was treating and unnecessarily repeated some of these tests; and violated
the standard of care by failing to perform a focused physical examination of Patient B
subsequent to the initial examination.

Staff also asserts that Respondent failed to disclose

reasonable alternative treatment to the proposed procedure or treatment and prescribed or
administered a drug in a manner that is not in compliance the standards for physicians practicing
complementary and alternative medicine.

And, with respect to Patient C, all allegations in the Second Amended Complaint also
relate to Respondent's failure to keep adequate medical records for the patient. However, for
example, Staff charged in its Closing Argument that Respondent failed to "base his diagnosis of
heavy metal toxicity on test results that showed that Patient C actually had heavy metal toxicity"
and failed to "discuss with Patient C's parents conventional treatment modalities .... " 153 These
'" Staff's Closing Argument at 10-11.
153

Staffs Closing argument at 18.
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allegations are outside the scope of what was alleged in the Second Amended Complaint and are
not considered by the ALJs.
Except for a few very specific allegations with respect to Patients D 154 and E, lSS Staffs
allegations related only to documentation of treatment provided, not to whether or not the
treatment was actually provided or to whether certain actions were or were not taken.
Accordingly, Staffs attempts in its Closing Argument to allege violations related to the
provision of treatment exceed the scope of what was fairly alleged in the Second Amended
Complaint, and have been disregarded by the ALJ s.

V. DISCUSSION OF SPECIFIC ALLEGATIONS PATIENT-BY-PATIENT
A.

Patient A

1.

Stafrs Allegations

Staff alleges that: on January 8, 2007, Respondent failed to document any physical
examination of Patient A; in following visits, Respondent did not document patient history or
physical examination; assessment, monitoring of headaches, or discussions with Patient A; and
did not document any therapeutic rationale, monitoring, or results for his medical treatment of
Patient A; on December 1, 2006, Patient A received an intravenous infusion of "Vitamin B
complex, McGuff vitamin C, methylcobalarnin, heparin, procaine, folic acid, Vitamin B6 and
magnesium sulfate 50%"; and Respondent did not record the volume of liquid and the amount of
each substance infused into Patient A; on December 2, December 16, and December 17, 2006,
Respondent did not record the volume of liquid and the amount of each substance infused into

"' With respect to Patient D, Staff alleged that Respondent did not properly supervise Austin CARE Clinics staff
who used Respondent's signature stamp for activities of the Florida clinic site. Second Amended Complaint at 5 1MJ
Sd and Se.
"' Specifically, Staff alleged with respect to Patient E, Respondent failed "to perform or to document the
performance of any physical examination" prior to ordering chelation therapy, and that he "did not order diagnostic
laboratory testing or document lab results" while continuing chelation therapy. Second Amended Complaint at 5-6,
~~ 6b and 6d (emphasis added).
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Patient A; and Respondent failed to document his supervision of the care, including intravenous
infusions, rendered to Patient A. 156
2.

Applicable Law

Failure to maintain adequate medical records is a violation of22 TAC § 165.1, and also a
violation of 22 TAC § 200.3, which requires physicians to follow guidelines for the practice of
complementary and alternative medicine that include maintaining medical records.

3.

Evidence
a.

Testimony of Staff's Expert Witness Dr. Baratz

Dr. Baratz determined that the records in evidence for Patient A contain either no
documentation or inadequate documentation of the following: patient's complaint; Respondent's
attempts to obtain her previous medical records; physical examinations; monitoring of
symptoms; diagnoses; discussion of treatment alternatives; and a treatment plan. 157

b.

Testimony of Staff's Expert Witness Dr. Sierpina

Dr. Sierpina identified numerous examples of lack of documentation in Respondent's
medical records for Patient A.

He testified the records contain no documentation of

Respondent's attempt to obtain Patient A's previous medical records; 158 no documentation of
physical examinations; 159 no documentation of psychiatric evaluations or mental status
examinations; 160 no documented connection between the massive amount of testing performed
on Patient A and Respondent's assessment and treatment plan for her; 161 no record of the
156

Second Amended Complaint at 2-3, IM]2a through 2d.

157

Tr. at 139, lines 8-9; at 141, lines 19-25; at 142, lines 4-5 and ll-15; at 152, lines 9-18; at 154, lines 13-16; at
157, lines 10-14; and at 158, lines 23-25. Staff Exhibit 3 at 150 and 217; 169-192; 194; 145; and 155-162.

158

Tr. at 396, line 25, through 397, line 4.

'" Tr. at 399, lines 18-22.
160

Tr. at 403, lines 2-5.

161

Tr. at 397, lines 5-13.
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frequency, duration, or intensity of Patient A's symptoms; 162 no report of monitoring her
symptoms; 163 no documentation of discussing the risks and benefits of treatment with her; 164 no
record of Patient A's vital signs for I of 4 days of intravenous therapy, and no vital signs
recorded after her first intravenous treatment; 165 no record of the components used in her
intravenous treatments; 166 and no documentation of a treatment plan. 167 He said there is no
symptom check sheet for Patient A in the records he reviewed, but admitted the symptoms could
have been documented elsewhere. 168

c.

Respondent's Testimony

Respondent testified that the records in evidence for Patient A are not a comprehensive
collection of the records maintained at the CARE Clinics. 169 He agreed with Staff that the
frequency, duration, and intensity of Patient A's symptoms are not in the records in evidence, but
explained that the records are missing pages. 170 In reviewing Patient A's records in evidence,
Respondent testified that the chart is missing Patient A's history, documentation of physical
exams, questionnaires completed on every visit, assessments by the nurse, and urinalyses
results. 171

Respondent testified that he spent a lot of hours with Patient A and wrote a note for her
nearly every time he saw her, yet none of his notes are in the chart in evidence. The records of
his discussions with Patient A regarding his rationale for her treatment are missing, he said.
162

Tr. at 401, lines 8-11.

163

Tr.at40l,lines 12-17.

164

Tr. at 401, line 18, through 402, line 1.

1
"

Tr. at 402, lines 6-18; Staff Exhibit 3 at 221-224.

166

Tr. at 402, line 19, through 403, line 1; Staff Exhibit 3 at 221-224.

167

Tr. at 403, lines 9-12.

168

Tr. at 475, lines 15-21.

169

Tr. at 1233, lines 1-10; and at 1299, lines 21-25.

170

Tr. at 1233, lines 1-10.

171

Tr. at 975, line 23, through 977, line 7.

172

Tr. at 971, lines 7-17.

172
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Also missing are his notes regarding his diagnosis of Patient A. 173 He ordinarily documented
assessments, monitoring, observations, and discussions with Patient A, and usually kept those
notes on the computer .174

Respondent estimated that Patient A's records should be at least 4 inches thick, but the
records in evidence are not that thick. !7S

He believes the medical services he provided to

Patient A exceeded the standard of care. 176

d.

Testimony of Respondent's Expert Witness Dr. Davis

In Patient A's chart, Dr. Davis found personal descriptive information, a history, an IV
treatment sheet, and lab work. 177 She saw no labels from the IV bags. Yet, when she visited the
clinic, the nurses were placing the labels in the patients' records. 178

e.

Testimony of Respondent's Expert Witness Dr. Stoller

Dr. Stoller testified that Patient A's chart appears to be the least complete of the five
patients' charts. 179 He did not find a whole medical record as to Patient A. He bases his opinion
on knowing what a CARE Clinics medical record is supposed to look like, having been shown
other CARE Clinics medical records by Ms. Curtin in 20 II. Those electronic records contained
all the forms, in terms of history and physicals and treatment questionnaires, lab requests, and the
like, he said. 180 He does not believe Patient A's chart has one single progress note in it, and it

173

Tr. at 1039, line 8, through 1040, line 11.

'" Tr. at 995, line 20, through 997, line 9.
"' Tr. at 979, line 25, through 980, line 3. The records in evidence for Patient A total 175 pages.
176

Tr. at 997, lines 10-12.

177

Tr. at 711, lines 8-24.

178

Tr. at 711, line 25, through 712, line 7.

179

Tr. at 681, lines 13-18.

"

0

Tr. at 665, lines 4-17.

--
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has no patient questionnaires and no physical exam forms. The chart does have a couple of IV
treatment sheets, he said, but essentially, the record contains only lab results. 181

4.

Parties' Arguments

Respondent argued that Patient A's records, incomplete as they are, nevertheless contain
documents that support his contention that he maintained medical records for this patient.
Respondent pointed to a I 0-page inquiry 182 regarding Patient A's symptoms and their severity
and frequency, which covers extensive topics including behavior, communication skills, sleep,
digestion and food, respiratory conditions, skin/hair/nails, muscles and muscle pain, reproductive
conditions, urinary conditions, physical signs/appearance/reactions, as well as Patient A's
personal strengths/skills, emotional wellness, and sensory perceptions. This and other conditions
were listed in a checklist format, and conditions that applied were either checked off or noted in
handwriting. 183

Respondent also referenced a 20-page questionnaire in Patient A's chart, which required
her to give extensive and detailed information about her medical history, including the names of
prior medical professionals and reasons for visits, past evaluations, past hospitalization, prior
injuries, past immunizations, past/present medications, and developmental history beginning at
biith. 184 But in what Staff characterizes as Respondent's "limited refutation" of its allegations,
Staff notes that the questionnaire contains many blank pages regarding some of the symptoms
Respondent claims he treated. 185

Staff further argues that Respondent's claim that he documented Patient A's medical
evaluations on the backs of pages that are not in evidence is not supported by notations in the

181

Tr. at 663, lines 18-25; at 670,lines 5-9; and at 681, lines 13-23.

182

Staff Exhibit 3 at 155-162 and 167-168, as referenced in Respondent's Closing Argument at 9.

183

Respondent's Closing Argument at 9.

1
"

Staff Exhibit 3 at 145-168, as referenced in Respondent's Closing Argument at 9. The ALJs note that the 20page questionnaire includes the previously mentioned I 0-page inquiry.
185

Staff's Reply to Respondent's Closing Argument at 7.
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records such as "see back side" or "over," to let anyone evaluating the records know information
might be on both sides of the sheet.

186

Respondent counters that the information noted on the

back of Patient A's medical forms is not in evidence because Staff offered only single-sided
copies. 187

Additionally, Staff argues, Respondent provided no evidence or testimony about his
efforts to obtain Patient A's prior medical records. 188 And, although Respondent testified that he
documented his many discussions with Patient A, she was not produced as a witness at trial to
verify his claim, Staff asserts. 189

5.

· ALJs' Analysis and Finding

As previously stated in this Proposal for Decision, the only issues properly before SOAH
regarding Patient A relate to Respondent's alleged failure to maintain medical records for this
patient. The ALJ s find that Staff did not prove Respondent kept inadequate medical records for
Patient A. Clearly, the medical records in evidence do not constitute adequate medical records
pursuant to 22 TAC §§ 165.1 and 200.3. But a preponderance of the evidence establishes that a
complete set of Patient A's medical records is not in evidence. Because the expert opinions
regarding Respondent's failure to document Patient A's treatment are based on an incomplete set
of Patient A's records, the ALJs cannot and do not find that Staff proved its allegations.

B.

Patient B
1.

Staff's Allegations

Staff alleges that: on February 26, 2007, Respondent or his staff failed to mark items on a
check-off type of physical examination record for Patient B, indicating that the particular

186

Tr. at 977, line 24, through 978, line 13, as referenced in Staff's Reply to Respondent's Closing Argument at 6.

1
"

Respondent's Closing Argument at 9.

188

Staff's Reply to Respondent's Closing Argument at 7.

189

Tr. at 975, line 23, through 976, line 14, as referenced in Staff's Reply to Respondent's Closing Argument at 7.
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conditions listed and unmarked were not evaluated by Respondent or his staff; over the next
2 years, Respondent saw Patient B once or twice a month, and only provided non-specific
documentation such as "symptoms improved" or "tremendous progress in cognitive and social
skill" and did not document any physical examinations, therapeutic rationale, monitoring, or
results for his medical treatment of Patient B; in addition, Respondent did not document the
volumes of approximately 12 intravenous infusions administered to Patient B and the amount of
each substance infused; Respondent did not document any assessments, monitoring,
observations, or discussion with Patient B or her family; and Respondent failed to appropriately
document his supervision of the care, including intravenous infusions, rendered to Patient 8. 190

2.

Applicable Law

Failure to maintain adequate medical records is a violation of22 TAC § 165.1, and also a
violation of 22 TAC § 200.3, which requires physicians to follow guidelines for the practice of
complementary and alternative medicine that include maintaining medical records.

3.

Evidence
Testimony of Stafrs Expert Witness Dr. Baratz

a.

Dr. Baratz reviewed Patient B' s records provided to him by Staff.

191

He found no

documentation that the CARE Clinics attempted to obtain Patient B's previous medical
records; 192 no progress notes/ 93 which fails to meet standard of care;
questionnaire; 195

no

diagnosis

or treatment

190

Second Amended Complaint at 3-4, IMI 3a through 3e.

191

Tr. at 174, lines 7-9.

192

Tr. at 174, lines 10-15; Staff Exhibit 4 at 982-985.

193

Tr. at 177, lines 22-25.

194

Tr. at 178, lines 10-12.

195

Tr. at 179, lines 22-23.

196

Tr. at 181, lines 14-17; and at 189,lines 6-8.

plan; 196

no

194

no pre-treatment

documentation of physical
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examinations; 197 no record of the frequency, duration or intensity of Patient B's symptoms; 198 no
assessment of whether Patient B' s symptoms were getting better or worse while under
Respondent's care; 199 no evidence that Respondent discussed possible negative effects of the
treatment with Patient B or her parents; 200 and no document that informs Patient B or her parents
of the risks and benefits of Respondent's treatment. 201 In addition, the documentation for infused
substances does not meet the standard of care, he said. 202

b.

Testimony of Stafrs Expert Witness Dr. Sierpina

Dr. Sierpina testified that Patient B's medical records contain no documentation of an
attempt to obtain Patient B 's previous medical records; 203 no documented connection between
Patient B's lab test results and Respondent's diagnosis and treatment of Patient 8; 204 no progress
notes; 205 insufficient documentation of physical exams; 206 no record of psychiatric or mental
status examinations by Respondent or referral of Patient B to another practitioner for those
exams;207 no record of the frequency, duration, or intensity of Patient B' s symptoms; 208 no
documentation of Respondent's discussion of the risks and benefits of treatment with Patient B's
parents; 209 no documentation of discussion of different treatment options; 210 no record of the
amount of each substance administered to Patient B in her intravenous infusions and, in general,
197

Tr. at 183, lines 14-18.

198

Tr. at 185, lines 2-6.

199

Tr. at 185, lines 20-24.

200

Tr. at 187, lines 2-7.

201

Tr. at 188, lines 9-13.

202

Tr. at 187, line 12, through 188, line 8.

203

Tr. at 405, lines 6-9.

204

Tr. at405, lines 10-13; at 408, lines 13-16; and at 480, line 20, through 481, line 13.

205

Tr. at 406, lines 2-14.

206

Tr. at 414, line 13, through 416, line 7; and at 492, lines 12-17; Staff Exhibit 4 at 663-664, 706, 818-819, 883884,916-917, and 947.
207

Tr. at 421, line 20, through 422, line I.

208

Tr. at416, line 24, through 417, line l; and at495,line 12, through 496,line 5.

209

Tr. at 417, line 22, through 418, line 2; and at 421, lines 15-19.

210

Tr. at 418,lines 3-6; and at 496,line 19, through 497, line 25.
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no adequate documentation related to the infusions; 211 and no treatment plan. 212 Additionally,
Patient B's treatment questionnaires do not track visit-to-visit treatments, 213 and her vital signs
were not always recorded. 214 He testified that the medical records do contain a summary of
Patient B's background, past history, or symptoms. 215

On cross, Dr. Sierpina testified that there is some evidence that Respondent tracked
Patient B's treatment progress. For instance, Respondent's notes state Patient B was making
improvements at school, attending college with good attending skills, and making tremendous
progress in cognitive and social skills.Z 16

Dr. Sierpina conceded that he did not review Respondent's electronic records and does
not know if Respondent electronically documented his discussion of optional treatments with
patients. 217 He agreed that it is perfectly acceptable to document in electronic form. 218

c.

Respondent's Testimony

The last time Respondent saw Patient B was on March 6, 2009, 219 his final day of work at
the CARE Clinics. He said the records for Patient B in evidence are not a comprehensive
collection of Patient B's records as maintained by the CARE Clinics. 220

211

Tr. at 419, lines 12-14; and at 420, lines 6-16.

212

Tr. at 422, lines 2-5.

213

Tr. at 483, lines 7-18.

214

Tr. at 499, lines 4-10; Staff Exhibit 4 at 1018-1019.

21

Tr. at 480, lines 13-19; Staff Exhibit 4 at 982-983.

'

216

Tr. at 483, line 19, through 484, line 3.

217

Tr. at 496, line 19, through 497,line 25.

21

Tr. at 499, lines 18-19.

'

219

Tr. at 1238, line 11, through 1240, line 12.

220

Tr. at 1300, lines 1-4.
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Further, Respondent testified, the records in evidence do not include his electronic
records for Patient B, which he said meet the standard of care. 221 He said his documentation of
his assessments, monitoring, observations, and discussions with Patient B' s family are in the
computer records. 222

Respondent said he also discussed and documented the therapeutic

rationale of Patient B's treatment with Mr. B, 223 and discussed the risks and benefits of his
medical treatment plan with Mr. B. 224

According to Respondent, he performed physical exams on Patient B that met the
standard of care, but documentation of those exams is not in evidence. 225 For instance, in his
assessment of Patient B on February 11, 2007, the only record in evidence is a note stating
"delays" in regard to her mental health. 226 He could not recall if Patient B's medical records in
evidence contain any other documentation of physical exams. 227
Respondent testified that the lists of substances infused during Patient B's intravenous
therapies are missing from the medical records in evidence, but states the labels were pasted to
the back of the treatment sheets. 228
Respondent believes the medical services he provided to Patient B exceeded the standard
of care. 229

221

Tr. at 986, lines 6-17.

222

Tr. at 996, lines 15-24.

223

Tr. at 994, line 23, through 995, line 10; Respondent Exhibit 21.

224

Tr. at 987, lines 9-13.

225

Tr. at 981, line 5, through 986, linel7; and at 994, lines 13-22.

226

Tr. at 1266, line 19, through 1267, line 15; Staff Exhibit 4 at 662.

227

Tr. at 1273, lines 2-7.

228

Tr. at 995, lines 11-19.

229

Tr. at 997, lines I 0-12.
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Dr. Stoller's Testimony

Dr. Stoller did not find a whole medical record for Patient 8. 230 He described Patient B's
chart as having a physical exam form, a copy of the patient questionnaire, and many of the
treatment questionnaires filled out every time a patient visits the clinic for treatment or
evaluation. But, he said, the vast majority of the chart is lab results. 231

e.

Testimony of Ms. Reilly-Mitchell

Ms. Reilly-Mitchell testified that in February 2009, Patient B's chart was about 15 inches
thick, as compared to the 4 inches of medical records in evidence. 232 She further testified that
Patient B's chart in evidence is missing the computer records which contain Ms. ReillyMitchell's interventional and nutritional notes and Respondent's notes about Patient B' s
treatment plan. 233

Using Patient B as an example, Ms. Reilly-Mitchell explained that patients at the clinic
would sign in, fill out a consent form for treatment, fill out a pre-treatment questionnaire, have
their vitals taken, submit urine and blood samples, and discuss any issues or concerns that
patients presented. She and Respondent would discuss lab results with the patient and discuss
what the next steps or measures could be based on those results. 234

f.

Testimony of Mr. B

Mr. B testified that his daughter, Patient B, was in treatment at the CARE Clinics from

February 2007 until the clinic closed in March 2009. 235 Mr. B said his daughter's records in
230

Tr. at 659, lines l-6; at 660, lines 9-13; at 665, line 18, through 666, line 6.

231

Tr. at 680, line 15, through 681, line 3.

232

Tr. at 826, line 3, through 828, line 19.

233

Tr. at 830, lines 3-7.

234

Tr. at 808, line 8, through 809, line 1, as referenced in Respondent's Closing Argument at 7-8.

"' Tr. at 751, lines 13-15.
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evidence are incomplete. 236 He testified that in Patient B's approximately 100 visits to the
CARE Clinics, a pre-treatment questionnaire was always filled out, but only about 20 of them
are in the records in evidence; the 100 physical exams are not there; the 100 consent forms are
not there; and none of the infusion forms or stickers are in the records. 237 He listed missing
documents such as tests

and Respondent's

and nurses'

detailed notes about the

infusions. 238 Mr. B said he requested copies of lab tests, gene tests, vitamin/mineral!supplement
recommendations, and dietary recommendations from Respondent, and has those records, as well
as some others, at his home. He estimated that the records in his possession are about three times
more voluminous than the approximately 4-inch binder of records in evidence. 239 Mr. B also
testified that the records in evidence were "out of order" and that there were "duplicate copies of
the same notes."240 He said the same questionnaire was copied multiple times while other pages
were blank? 41

Mr. B testified that upon making the first appointment with the CARE Clinics, he and his
wife were asked to fill out an extensive medical history for their daughter. 242 Patient B was
given a physical examination at each visit. 243

Her parents always signed consent forms

acknowledging Respondent's treatment was not FDA-approved and accepting the risks of
treatment. 244 Respondent always informed Mr. B of Patient B's progress 245 and discussed the
risks and benefits of her treatment with him. 246 He and Respondent also extensively discussed
236

Tr. at 760, line 13, through 764, line 16; and at 767, lines 20-23.

237

Tr. at 768, line 6, through 770, line 3.

238

Tr. at 760, line 13, through 764, line 16; and at 767, lines 20-23.

239

Tr. at 757, line 23, through 760, line 12.

240

Tr. at 763, lines 20-22; and at 764, line 10.

241

Tr. at 766, line 16, through 767, line 18. Staff responds that the only reason there are multiple copies of
documents in Staffs exhibits for Patient B is because Ms. Curtin provided the multiple copies, in the sequence
duplicated for the trial exhibits, as Patient B's medical records. Staffs Reply to Respondent's Closing Argument at

II.
242

Tr. at 735, lines 1-7.

243

Tr. at 737, lines 6-12, and 741, lines 6-22.

244

Tr. at 738, lines 3-8.

245

Tr. at 743, line 6, through 744, line 8.

246

Tr. at 739, line 17, through 741, line 5.
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the pros and cons of a Valtrex prescription for Patient 8. 247 Mr. B saw Respondent taking notes
and referring to computer records when they discussed Patient B 's treatment? 48

Mr. B observed Patient B's chelation treatments being administered by a nurse or by
Respondent.

249

He said the infusion bags had stickers on them describing the contents of the

bag. Every time Patient B received chelation or any other type of infusion treatment, the sticker
was taken off the bag and placed in her chart, he said. 250 Respondent made him aware of the
possible negative reactions associated with intravenous therapy, and Patient B did break out in a
rash and was jittery after one infusion treatment, but she recovered from the reactions in a couple
of days, he said.m

Mr. B and his wife had been told by several doctors of conventional medicine that there
was no other treatment besides psychotropic drugs for their daughter, and that Patient B probably
should be institutionalized. Patient B experienced negative reactions with the psychotropic drugs
prescribed by conventional doctors, so her parents knew there were risks and benefits with each
type of treatment, he said.

Overall, they decided the benefits of Respondent's treatment

outweighed the risks. 252

4.

Parties' Arguments

Staff argues that the evidence establishes that Respondent failed to adequately document
the following: his diagnosis of Patient B for autism disorder; any request for records made by a
prior or present health care provider; a connection between Patient B's symptoms and the
diagnosis; that his diagnosis was based upon an adequate physical examination; a psychiatric

247

Tr. at 773, lines 3-!3.

248

Tr. at 742, line 3, through 743, line I; at 800, lines 12-17; at 801, lines 3-6; and at 801, line 20, through 802,
line !3.

249

Tr. at 744, line 9, through 745, line 4.

"' Tr. at 745, line 17, through 747, line 2.
251

Tr. at 780, lines 9-18.

"' Tr. at 802, line 21, through 804, line 4.
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examination of Patient B; any mental status examinations or neurological examinations of
Patient B; a treatment plan; and Patient B's symptoms from visit-to-visit. 253

Staff also contends that the evidence shows Respondent did not: keep adequate progress
notes for Patient B; adequately document that he was assessing whether Patient B's symptoms
were getting better or worse while she was under his care; or record the frequency, duration or
intensity of Patient B's symptoms. Staff states Respondent did not meet the standard of care
when he failed to evaluate and document Patient B's progress. 254 In addition, Staff points out
that there is no record of what oral supplements Patient B was taking or of what she received in
her IV infusions, and no documentation of her negative reaction to an infusion. 255

Besides presenting argument about the violations alleged in the Second Amended
Complaint, Staff raises new allegations in its Closing Argument. Specifically, Staff alleges that
Respondent did not base his diagnosis of heavy metal toxicity on test results that showed that
Patient B actually had heavy metal toxicity for any metal; did not base his diagnosis of active
microbiological problems on test results that showed that Patient B actually had active
microbiological problems; failed to relate the results of the numerous tests to the conditions that
he was treating and unnecessarily repeated some of these tests; did not perform and adequately
document an adequate physical exam for Patient B; and failed to perform a focused exam for
Patient B subsequent to the initial examination, which was a violation of the standard of care. 256
Respondent's position, as stated in his Closing Argument, 257 is that Staffs allegations as
to Patient B relate only to Respondent's recordkeeping. Respondent states that in its Closing
Argument, Staff relies heavily upon the testimony of its expert witnesses, whose opinions are
based on a review of the limited documentation provided to them by Staff and who have no
personal knowledge of Respondent's recordkeeping or medical practice. Respondent contends
253

Staffs Closing Argument at 13-15.

254

Staffs Closing Argument at 13-15.

255

Staffs Closing Argument at 13-15.

256

Staffs Closing Argument at 14.

257

Respondent's Closing Argument at 15-20.

-
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the testimony of Dr. Baratz and Dr. Sierpina fails to rebut the firsthand accounts and testimony
of Mr. B, who as a concerned parent closely and personally observed his daughter's medical
treatments at the CARE Clinics.

5.

ALJs' Analysis and Finding

Staff did not prove that Respondent failed to maintain medical records for Patient B. The
parties agree that the records in evidence lack documentation that would be found in adequate
medical records. But as discussed earlier in this Proposal for Decision, the evidence establishes
that at least some of the necessary documentation is missing because the medical records in
evidence are incomplete. The testimony of Respondent, Mr. B, and Ms. Reilly-Mitchell-based
on their personal knowledge-further persuades the ALJs that Respondent's medical records for
Patient B were far more voluminous than what is in evidence.

Staff's experts based their

opinions on a review of incomplete medical records for Patient B. Therefore, the ALJ s cannot
and do not rely on their testimony to establish that the lack of documentation in the records is
due to Respondent's failure to meet the standard of care.

Staff argues that the physical examination checklist in evidence proves Respondent
violated 22 TAC § 200.3, at least as to that specific document. But Respondent testified that it
was his practice to enter notes about the physical examination results into the electronic records.
Staff's experts acknowledged that electronic documentation meets the standard of care.
Respondent testified that notes related to the physical examination would have been kept in the
electronic records. But the electronic records for Patient B are not in evidence. Staff bears the
burden of proof.

Without a showing that the physical examination failed to be adequately

documented in the electronic records, the ALJs cannot find that Staff proved the checklist is
evidence of inadequate documentation of Patient B's physical examination.
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Patient C
1.

Staff's Allegations

Staff alleges that: although Patient C was first seen by Respondent on July 28, 2006, he
did not document any physical examination until 2008; the 2008 physical examination of Patient
C is documented only by a check-off type of physical examination record that includes several
unmarked items, indicating that the particular conditions listed and unmarked were not evaluated
by Respondent or his staff; Respondent did not document the volumes of infusions administered
to Patient C, or any assessments, monitoring, observations, or discussions with Patient C or her
family, or any therapeutic rationale, monitoring, or results for his medical treatment of Patient C;
and Respondent failed to appropriately document his supervision of the care, including
intravenous infusions, rendered to Patient C. 258

2.

Applicable Law

Failure to maintain adequate medical records is a violation of22 TAC § 165.1, and also a
violation of 22 TAC § 200.3, which requires physicians to follow guidelines for the practice of
complementary and alternative medicine that include maintaining medical records.

3.

Evidence
a.

Testimony of Ms. C259

Ms. C and her daughter, Patient C, live in North Carolina. 260 Ms. C testified that she
began taking her daughter to the Austin CARE Clinics in 2006, when Patient C was 3 years
old. 261 Patient C had been diagnosed prior to that by a different provider as having "autistic
spectrum disorder accompanied by severe expressive receptive language disorder." 262 Before
"' Second Amended Complaint at 4,1MJ4a through 4c.
259

As noted above, to provide a modicum of additional privacy to Patient C, her mother will be referred to herein as

Ms. C.
260

Tr. at 883, lines 9-10.

261

Tr. at 883, lines 11-13.

'" Tr. at 887, lines 16-19.
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their first visit at the CARE Clinics, Ms. C completed a I 0- to 15-page packet detailing the prior
treatments obtained for Patient C as well as her current symptoms. 263 The first visit entailed a
meeting with Respondent and another staff member that Ms. C estimates lasted one to one-anda-half hours, during which they discussed the packet she had completed, and the various
therapies offered by the clinic. 264

At first, Ms. C and her husband opted to treat Patient C with supplements and a topical
chelation cream. 265 A urine challenge test was done for Patient C. 266 Ms. C said Patient C "had
a lot of heavy metals that came out during that challenge test." 267 Ms. C and her husband
discussed treatment options with Respondent, including the risks and benefits of IV chelation
therapy for a child as young as Patient C, and how they would actually implement the
treatment. 268 In consultation with Respondent, Mr. and Ms. C decided to try IV chelation on a
trial basis for Patient C; if it did not appear to work, they were going to stop? 69 Ms. C said that
Respondent explained to them how the high metal levels Patient C exhibited could affect her
health, and how chelation could help. 270 Respondent also explained the risks of chelation. 271
After the chelation treatments began, Patient C had "steady gains in all areas," leading Ms. C to
continue IV chelation treatments. 272

263

Tr. at 883, lines 14-21.

264

Tr. at 884, lines 1-12.

2
"

Tr. at 885, lines 11-18.

266
Tr. at 885, lines 18-19. As explained by Staffs witness Dr. Baratz, a challenge test or "provoke test" is
conducted by topically or intravenously administering a chelating agent to the patient, and then "measuring how
much of the metal or subject comes out in the [patient's] urine over a period of time." Tr. at 163, lines 11-14.
267

Tr. at 886, lines 3-4.

268

Tr. at 902, lines 7-12.

269

Tr. at 902, lines 8-15.

270

Tr. at 1091, line 19, through 1092, line 12.

271

Tr. at 90 I, lines 8-11.

272

Tr. at 907, line 24.
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Ms. C saw Respondent every time she brought her daughter to the CARE Clinics for
treatment273 and sometimes would see Respondent between three and ten times during each
treatment, depending on where their IV chelation treatment room was located relative to
Respondent's office. 274 Respondent would do a physical exam of Patient C each time they went
to the clinic, usually checking her ears, throat, and abdomen while a nurse would check
Patient C's pulse. 275 Vital signs were recorded, and urine and blood samples were taken and
checked before Patient C was prepared for chelation. 276 Before each chelation treatment, Ms. C
had an opportunity to talk to Respondent to discuss Patient C's progress and any concerns. 277 On
every visit, Ms. C said that approximately seven or eight forms were prepared,278 including a pretreatment form 279 and consent form that listed the risks and benefits of IV chelation. 280 She said
the consent forms were kept by the CARE Clinics and she did not ask for copies? 81

Each time Patient C received IV chelation, Ms. C observed the clinic staff remove the
infusion ingredient label from each infusion bag and paste it onto a form that was placed in
Patient C's records. 282 Respondent would sit with Ms. C and Patient C to monitor the progress
of the IV chelation several times during the treatment. 283 Respondent would again meet with
Ms. C after the IV infusion was finished, before they left the clinic for the day.

284

Ms. C "always

saw [Respondent] taking notes" during their meetings. 285 She often saw him working at his

273

Tr. at 892, Jines 1-3.

274

Tr. at 892, lines 6-10.

275

Tr. at 1153, Jines 5-21.

216

Tr. at 1083, lines 2-1 I.

277

Tr. at 1083, lines 15-20.

278

Tr. at 1086, lines 14-22.

279

Tr. at 884, lines 22-25.

280

Tr. at 1127, lines 11-17.

281

Tr. at 1127, lines 18-21.

282

Tr. at 1075, lines 3-19.

283

Tr. at 892, lines 11-12.

284

Tr. at 1084, lines 8-10.

285

Tr. at 894, lines 7-9.

-
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computer in his office, but agreed that she could not be sure what he had written in his notes or
put into the computer files. 286

On each visit, Respondent would sit with Ms. C and prepare a "treatment plan" outlining
the medications or supplements Patient C was taking, how they should be adjusted, and any other
notations for treatment prior to the next visit. 287

While Ms. C had some copies of these

documents, she said she did not have all of them, because she was in the habit of taping them to
her kitchen counter and then discarding them each time a new plan was prepared for Patient C. 288

Ms. C viewed the binder containing medical records for Patient C that was submitted by
Staff, and said the binder was "absolutely not" the extent of Patient C's medical
records. 289 Ms. C said that she kept a large number, but not all, of Patient C's medical records
from the CARE Clinics, and had a stack of documents approximately 8 inches thick. 290 By
comparison, she estimated that Staffs binder was "three-fourths of an inch" thick. 291

Ms. C said that Patient C underwent IV chelation at the CARE Clinics approximately
25 times, and in total made approximately 50 visits to the clinic. 292 When the Tampa CARE
Clinics opened, Ms. C said she began taking her daughter there, since it was easier to travel there
from their North Carolina home. 293 She recalls making around six visits to the Tampa clinic
before that clinic closed. 294 Ms. C saw Respondent at the Tampa clinic's grand opening and on a

286

Tr. at 1118, lines 13-19.

287

Tr. at 1088, lines 13, through 1089, line 2.

288

Tr. at 1088, lines 3-7.

289

Tr. at 896, lines 1-11. Ms. C testified via videoconference. As noted above, the hearing was recessed to pennit
the panies to obtain and review copies of Ms. C's records for Patient C. The records were admitted as Respondent
Exhibit 36.
290

Tr. at 1183, lines 12-17.

291

Tr. at 1183, lines 5-1 I.

292

Tr. at 906, lines 14-25.

293

Tr. at 1077, lines 1-3.

294

Tr. at 1077, lines 6-9.
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few other occasions at that location. 295 However, she said Respondent always made it clear to
her that if she had treatment questions, he could not assist her, because he was not the treating
physician in Tampa. 296

b.

Testimony of Staff's Expert Witness Dr. Baratz

Dr. Baratz testified that from his review of the records, there is no documentation that
Respondent made any diagnoses for Patient C, 297 obtained her prior treatment history and
medical records, 298 noted her symptoms, 299 conducted a physical exam, 300 made any progress
notes, 301 adequately advised her parents of the risks and benefits of the proposed treatments, 302
performed a psychiatric exam, 303 performed a mental status exam, 304 or determined whether
treatments he prescribed could interfere with other treatments Patient C was receiving. 305 Based
on his review of the records, Dr. Baratz said he determined Respondent ordered various lab tests
for Patient C306 and prescribed supplements and other drugs for her. 307 Dr. Baratz testified that
lab tests were repeated for Patient C even though the initial lab results were within normal
ranges. 308

29

'

Tr. at 1077, line 22, through 1078, line 3.

296

Tr. at 1078, lines 4-12.

297

Tr. at 192, line 23, through 193, line 2.

298

Tr. at 193, lines 8-15.

299

Tr. at 196, lines 7-10.

300

Tr. at 199, lines 9-11.

301

Tr. at 196, lines 11-15.

302

Tr. at 205, lines 14-18.

303

Tr. at 205, lines 19-22.

304

Tr. at 205, lines 23-25.

3

Tr. at 206, lines 2-6.

"

306

Tr. at 193, lines 19-21.

307

Tr. at 192, lines 13-22.

308

Tr. at 198, line 23, through 199, line I.
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Dr. Baratz noted that some laboratory sheets and billing forms within the records
provided by Staff were signed by a Dr. Lynn Deng. 309 If Dr. Deng was not licensed to practice
in Texas at the time and provided care to Patient C in Texas under the auspices of the CARE
Clinics, Dr. Baratz opined that Respondent would be responsible for improper supervision
because of his role as the CARE Clinics' medical director.JJO

c.

Testimony of Stafrs Expert Witness Dr. Sierpina

Dr. Sierpina said that Patient C apparently presented with poor receptive language, poor
expressive language, poor eye contact and social skills, low tone, and sleep wakings. 311 He
noted that Patient C's mother provided Respondent with a list of specialists and therapists whom
Patient C had seen previously; however, Dr. Sierpina could not find any documentation that
Respondent had contacted those providers to obtain records of prior treatment. 312 Dr. Sierpina
agreed with Dr. Baratz that the records reflected no documentation that Respondent tied his
diagnosis to test results obtained for Patient C, 313 recorded progress notes, 314 performed physical
exarninations, 315 discussed the risks and benefits of treatment with Patient C's parents, 316 or
performed psychiatric evaluations or mentai status exarns. 317 Dr. Sierpina found it "alarming"
and "highly irregular" that an infusion sheet for Patient C, dated October 22, 2006, had no
precise list of the volume, percentage, dosage, and ingredients, especially when administered to a
child. 318

309

Tr. at 202, lines 2-6.

310

Tr. at 203, line 7, through 204, line 15.

311

Tr. at 422, lines 11-16.

312

Tr. at 422, line 24, through 423, line 11.

313

Tr. at 423, lines 12-15.

314

Tr. at 423, lines 20-23.

3

"

Tr. at43l,lines 11-24.

316

Tr. at 433, lines 12-15.

317

Tr. at 436, lines 16-20.

318

Tr. at 434, lines 2-7.
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Dr. Sierpina noted that Respondent ordered tests to be done to determine Patient C's gut
health, including analysis of bacterial flora, yeast, and related matters. 319 Dr. Sierpina said that
the test results indicated an "imbalance in the normal bacterial counts of the gut" but the culture
for yeast was negative. 320 In Dr. Sierpina's opinion, yeast and abnormal bacteria may be a
"contributing factor with other problems" but there is no proven association with autism. 321
Given the test results, Dr. Sierpina said he was concerned that there was no documentation of the
reasons for treating Patient C with antibiotic therapies "in the absence of proven infections."322
Dr. Sierpina saw no indication that Patient C had heavy metal toxicity of any kind 323 and
questioned why there was no documentation of the therapeutic rationale for treating Patient C
with chelation. 324

d.

Respondent's Testimony

Respondent recalled treating Patient C, and said he performed a physical exam with
recorded notes when he first saw her. 325 Each time Patient C came to the CARE Clinics, her
vital signs were taken, she was examined, and pre-treatment and consent forms were prepared. 326
He recalled personally removing the infusion stickers from infusion bags for Patient C, in
instances where the nurses had not yet done so, and pasting them onto forms for Patient C's
records. 327 Respondent agreed that the records for Patient C, as presented by Staff, do not
contain the documentation he prepared reflecting his discussions with Patient C's parents or his

319

Tr. at 425, lines 13-21.

320

Tr. at 426, lines 5-9.

321

Tr. at 428, lines 13-17.

322

Tr. at 491, lines 3-6.

323

Tr. at 430, lines 22-25.

324

Tr. at 491, lines 2-5.

325

Tr. at 998, lines 7-14.

326

Tr. at 998, lines 15-24.

327

Tr. at 999, line 18, through 1000, line 3.
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observations and monitoring of Patient C. 328 All of these matters would have been noted by him
on paper, and then transcribed into his computer notes, Respondent said. 329

For physicals, a checklist form was used that stated, under vital signs "normal, leave
blank, abnormal, check box and explain," indicating that a blank "meant that it was normal." 330
A checklist form is now standard in medical practice, Respondent said, noting, "all you do is
check off, and if you find something, you make a comrnent." 331

e.

Testimony of Ms. Reilly-Mitchell

In describing Patient C's medical records in evidence, Ms. Reilly-Mitchell said,
"[T]here's an awful lot missing.

90 percent of all these charts are labs."332

In particular,

computer-generated records are missing from Patient C's records, she said. 333

4.

Parties' Arguments

In its Closing Argument, Staff further specified the allegations made in the Second
Amended Complaint, alleging that Respondent failed to adequately document: records or
attempts to obtain records for prior treatment of Patient C by other health care providers; an
adequate physical exam for Patient C in the medical records; a psychiatric examination of Patient
C; any mental status examinations of Patient C or an evaluation of the autism symptoms of
Patient C; the neurological or mental status of Patient C; a connection between Patient C's
symptoms and the diagnosis; a discussion with Patient C' s parents regarding conventional
treatment modalities for treating Patient C for autism spectrum disorder; that he was assessing
whether Patient C's symptoms were getting better or worse while she was under his care;

328

Tr. at 1000, lines 4-13.

329

Tr. at !OO!,line 23, through 1002, line 2.

330

Tr. at 1261, lines 10-15; and at 1262, lines 1-2.

331

Tr. at 986, lines 18-25.

332

Tr. at 833, lines 5-8.

333

Tr. at 833, lines 9-11.
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progress notes for Patient C; that he discussed the potential adverse consequences of treatment
for Patient C with her parents; that he discussed the risks and benefits of the proposed treatment
with Patient C's parents; the amounts of each substance that he ordered for Patient C's
intravenous infusions, including lithium; whether he considered if his treatment for Patient C
could interfere with any other recommended or ongoing treatment Patient C received; and the
rate of infusion of IV chelation treatment. 334

334

For the reasons set forth in section IV.C above, the following allegations made in Staff's Closing Argument were
not considered, as being outside the scope of the Second Amended Complaint: Respondent failed to "base his
diagnosis of heavy metal toxicity on test results that showed that Patient C actually had heavy metal toxicity for any
metal"; "base his diagnosis of active microbiological problems on test results that showed that Patient C actually had
active microbiological problems"; "relate the results of the numerous tests to the conditions that he was treating";
"infonn Patient C's mother that he had diagnosed Patient C with disorder of immune mechanism; disorder of
metabolism; disorder of mineral metabolism; nutritional deficiency; [and] allergic disorder"; and "discuss with
Patient C's parents conventional treatment modalities for treating Patient C for autism spectrum disorder." Staff's
Closing Argument at 18. Staff also alleged that certain documents referred to by Ms. C as "treatment plans" did not
constitute treatment plans in the view of Staff's experts. Staff's Closing Argument at 19.
Staff argued that Respondent's "use of chelation therapy was non-therapeutic in the absence of heavy metal
toxicity"; that Respondent, in "prescribing phosphatidylcholine phenylbutyrate ('PK') for Patient C ... infonned
Patient C's mother of the same risks for Patient C associated with IV chelation"; that Respondent "admitted that his
use of PK for Patient C was not a human use approved by the FDA and was not a safe drug to use on young
children," he "did not deny that PK in high dosages for young children can cause seizures and other problems" and
that "the use ofPK to treat autism disorder is non-therapeutic." Staff's Closing Argument at 19.
Staff alleged further that Respondent "offered Patient C's mother Nystatin to treat Patient C for yeast" and "told
Patient C's mother that Valtrex would help lower the levels of Patient C's 'viral status"' but that Respondent's
"treatment of high yeast in Patient C's gut was non-therapeutic as a treatment for symptoms of autism." Staff
alleged that Respondent "received test results for Patient C that indicated relatively high levels of antigens," but that
he "did not have test results that indicated the presence of an active infection" and that he "violated the standard of
care when he treated a patient for a microbiological infection, bacterial or yeast, when ... [he] did not have a positive
result for an infection." Staff alleged that Respondent's "prescriptions of vancomycin and metronidazole were 'off
label' uses of both drugs" and that he "failed to meet the standard of care for the use of both drugs, because there
were no indications, such as a gastrointestinal or genitourinary infection, in the medical record for this use." Staffs
Closing Argument at 20.
Staff alleged that Respondent "admitted that his use of heparin and procaine for Patient C was not a safe drug to use
on young children;" that he "did not deny that his use of EDTA and DMPS for Patient C was not a human use
approved by the FDA for anything other than treating mercury and lead toxicity and was not a safe drug to use on
young children;" and that he "failed to safeguard Patient C against potential complications related to the
administering ofthese substances to Patient C." Staff's Closing Argument at 21.
Finally, Staff alleged that "Patient C's mother was told by [Respondent] that the average time for IV chelation
infusion treatments at the [CARE Clinics] was four to five hours in order to protect Patient C's safety" but "the IV
treatment records for Patient C record a time from start to discharge of less than four to five hours" and "many of the
N infusion records omit either the starting time or the discharge time, making it impossible to review the rate of
infusion." Staffs Closing Argument at 21.
These allegations were all outside the scope of the pleadings, were objected to by Respondent, and were not
considered by the ALJs.
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Respondent objected in his Closing Argument to Staff"unjustly raising ... new allegations
and record keeping charges regarding Patient C for the first time in its closing argument. " 335 In
addition, Respondent argued iliat Ms. C 's testimony supported his contention iliat vastly more
documents had been created in Patient C 's files than were represented in ilie records Staff
obtained. Given iliat Staff's experts Dr. Baratz and Dr. Sierpina relied on ilie records provided
by Staff in forming ilieir opinions of Respondent's records, Respondent argued that ilieir
testimony must be discounted.

5.

ALJs' Analysis and Finding

Staff did not establish by a preponderance of the evidence the documentation violations
alleged against Respondent in the Second Amended Complaint.

As discussed above, it is

reasonable for Staff- or any oilier party - to assume that a good faiili request to ilie custodian of
business records will result in ilie production of responsive and sufficiently complete records.
However, Staff was on notice well before the hearing in this matter iliat Ms. Curtin had provided
inadequate records for Patient C (as well as ilie oilier patients at issue) and iliat Respondent did
not have access to ilie records. Dr. Stoller's testimony at hearing indicates iliat Ms. Curtin might
still have access to electronic records for some Austin CARE Clinics patients.

Ms. C's

testimony at hearing and the records she provided indicated iliat, contrary to Staff's assertions,
Respondent may have met ilie standard of care with respect to documenting ilie treatment he
provided to Patient C.

Specifically, the evidence indicates that Respondent documented a physical examination
of Patient C for her first visit on July 28, 2006, as welt as subsequent visits. Respondent testified
iliat a "check off'' form for physicals meets the standard of care for electronic records, and iliat
unmarked items would indicate a normal status. In addition, ilie evidence supports Respondent's
testimony iliat he took notes during physical exams and during treatment that he transcribed into
electronic records, which were not provided to Staff by Ms. Curtin. Respondent's testimony
concerning ilie clinic's procedures wiili respect to removing and saving the IV infusion

"' Respondent's Closing Argument at 26.
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ingredient lists is supported by the testimony of Ms. Reilly-Mitchell as well as Mr. B and Mr. Z
and, most importantly, Ms. C (who was there to observe each treatment for Patient C), indicating
that the infusion ingredients and other details were made part of Patient C's records. 336 Although
Staff made many specific allegations in its closing argument that the ALJs find are reasonably
within the matters alleged in the Second Amended Complaint, all of the allegations relate to
documentation, and simply were not established.

D.

Patient D
1.

Stafrs Allegations

The CARE Clinics opened a satellite clinic in Tampa, Florida, in June 2008.

Staff

alleged that Jeff Baker, a naturopathic provider with a Ph.D. in nutrition, saw Patient D at the
Tampa clinic and recommended a number of tests to be performed, as well as medications to be
prescribed according to protocols that Staff alleges Respondent established for the Florida clinic.
Staff alleges that the Tampa clinic staff instructed the Austin clinic staff to fax orders to a
pharmacy in New Jersey for the prescriptions, and to order the tests to be performed for
Patient D by various laboratories.

To accomplish these orders, Austin clinic staff used

Respondent's signature stamp without- as alleged by Staff- obtaining Respondent's permission
or instructions.

Accordingly, Staff asserted that Respondent failed to take appropriate and

adequate measures at the time the Florida clinic was opened to prevent his signature stamp from
being involved in the activities of the Florida clinic, thus demonstrating a lack of proper
diligence in his professional practice and a failure to adequately supervise staff. 337

336

The ALJs note that Dr. Baratz made reference in his testimony to the fact that some of Patient C's records were
signed by Dr. Deng, who worked at the Florida CARE Clinics. Dr. Baratz opined that if Dr. Deng had seen
Patient C in Austin, Respondent could be responsible for inadequate supervision because Respondent was the
medical director of the Austin clinic. Staff did not pursue this allegation in its Closing Argument, and more to the
point, it is not alleged in the Second Amended Complaint with respect to Patient C. Moreover, Ms. C testified that
she did take Patient C to the Tampa clinic on several occasions before it closed, which could account for the
presence of records signed by Dr. Deng.
337

Second Amended Complaint at 4-5, ~~ 4a through 4e.
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Applicable Law

Physicians are required under Tex. Occ. Code § 164.053(a)(8) to adequately supervise
the activities of those acting under their supervision. The Board may take disciplinary action
against a physician for failing to practice medicine in an acceptable professional manner
consistent with public health and welfare, 338 which is further defined as failure to use proper
diligence in one's practice. 339
3.

Evidence
a.

Testimony of Stafrs Expert Witnesses Dr. Baratz and Dr. Sierpina

For patient D, Dr. Baratz reviewed medical records that listed Respondent as the treating
physician340 and bore Respondent's signature and initials. Dr. Sierpina also reviewed these
records, and noted that Respondent's name was listed as the "referring provider" and that one
item on the form "says his signature's on file" though "I don't see any actual signature here."341
On another record, Dr. Sierpina noted that Respondent's actual signature appeared, with his
name typed above his signature. 342 Based on his review of the records, Dr. Sierpina said it
seemed that Respondent had ordered "many thousands of dollars of tests without seeing a patient
in a state [where he was] not licensed," behavior that would be unprofessional conduct. 343
Dr. Baratz opined that Respondent "poorly supervised" the staff of the CARE Clinics. 344
Dr. Sierpina agreed that, based on the records, Respondent's supervision of the CARE Clinics
staff was inadequate. 345

If CARE Clinics staff used Respondent's signature stamp without

338

Tex. Occ. Code§ 164.05l(a)(6).

339

22 TAC § 190.8(l)(C).

340

Tr. at 262, line 20, through 263, line II.

341

Tr. at 464, lines 3-9.

342

Tr. at 464, line 25, through 465, line 6.

343

Tr. at 465, line 23, through 466, line 2.

344

Tr. at 278, lines 11-15.

345

Tr. at 466, lines 9-15.
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permission, Dr. Sierpina opined it could be a failure of due diligence, such as "letting your
checkbook out of your hand." 346 However, if clinic staff "stole his stamp and used [it] without
his permission, that would certainly change my opinion," Dr. Sierpina said. 347

b.

Respondent's Testimony

Respondent did not recall ever treating Patient D in Austin. 348 However, he said he
would not have seen Patient D in Florida, because he is not licensed in Florida and has never
seen any patients there. 349
The Austin nursing staff obtained licenses for Florida before the Tampa clinic opened. 350
Many of the nurses would work at the Tampa clinic and then return to Austin, but nurse Ann
Barnaby preferred to remain at the Austin clinic, according to Respondent. m Respondent said
Ms. Barnaby was authorized to use Respondent's signature stamp only if she called and obtained
approval from Respondent first. 352 Respondent had documented his instructions to Ms. Barnaby
in an email, which he searched for but could not locate.m However, he said he had given her
explicit instructions long before the Florida clinic opened. 354 Respondent said he would have
preferred if Susan Bower, the director of nurses, had taken control of the stamp. 355

Since

Ms. Bower did not want to be responsible for the stamp, Respondent allowed Ms. Barnaby to
take it. JS6

346

Tr. at 524, lines 5-10.

347

Tr. at 525, lines 7-9.

348

Tr. at 1002, lines 14-18.

349

Tr. at I 002, lines 17-22.

350

Tr. at 859, lines 20-23.

'" Tr. at I 003, line 20, through I 004, line 3.
"' Tr. at 1003, lines 1-8.
"' Tr. at 1005, line 22, through I 006, line 4.
354

Tr. at 1212, lines 8-15; and at 1213, lines 19-25.

"'Tr.at 1214, lines 11-21.
356

Tr. at 1215, lines 2-8.
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Respondent testified that he first found out that Ms. Barnaby had used his signature
stamp without permission when Staff notified him of the charges related to Patient D. 357
Respondent said that he asked Ms. Barnaby why she used the stamp for Patient D, and was told
that she mistakenly believed that Patient D was an Austin patient seeking a refill of a medication
already prescribed by Respondent. 358 Respondent noted that he had believed Ms. Barnaby to be
a trustworthy person, and said that she was a licensed nurse in Texas the entire time he worked
with her. 359 He described Ms. Barnaby as a "professional who is licensed by the State of Texas
and should have known better ... [nurses) have their own standard and their own liability and their
own requirements. " 360

Although he testified he did not recall ever treating Patient D, Respondent acknowledged
that he initialed test results for Patient D in the same manner as he would for CARE Clinics
patients in Austin. 361 He also agreed that he did not "document that [he) had reviewed test
results for a patient who wasn't [his) patient."362 Respondent said that he believed no harm had
come to Patient D as a result of his signature stamp being used incorrectly by Ms. Barnaby.

c.

363

Testimony of Ms. Murphy

Ms. Murphy testified that from April to December 2008, she worked at the CARE Clinics
as the executive assistant to Ms. Curtin. 364 She said that treatment sessions were held at the
CARE Clinics from one Wednesday to the following Wednesday every other week, and that
Respondent usually arrived on a Friday and left on a Sunday or Monday.

365

Respondent was not

always present during clinics, so the staff relied on "Dr. Baker," who Ms. Murphy described as
"' Tr. at 1003, lines 12-15; and at 1216, line 23, through 1217, line 3.
'" Tr. at 1004, lines 4-13.
"' Tr. at 1307, line 25, through 1308, line 7.
360

Tr. at 1005, lines 11-20.

361

Tr. at 1257, lines 19-24.

362

Tr. at 1258, lines 2-4.

363

Tr. at 1301, lines 5-7.

364

Tr. at 211, lines 2-3.

365

Tr. at 212, lines 7-10.
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"the naturopathic doctor that was on staff." 366 Ms. Murphy said Dr. Baker conducted physical
. .
.
.
367
exammatwns
of every patient
and spoke to the parents of patients.

Ms. Murphy said that Ms. Curtin was the CEO and founder of the CARE Clinics and
"pretty much did everything" from visiting patients to monitoring the lab. 368 Ms. Curtin wore a
white lab coat, and, though she did not have a nametag that identified her as a doctor, some
patients referred to her as a doctor, according to Ms. Murphy. 369

Ms. Murphy never saw

Ms. Curtin correct patients who referred to her in this manner. 370
Ms. Murphy was laid off from the CARE Clinics in December 2008. 371 She said she has
no personal animus toward Respondent. 372 She was not sure Respondent knew who she was, but
he was pleasant to her when their paths crossed in the clinic. 373 Ms. Murphy recalled that when
Respondent was at the CARE Clinics, he mostly was in his office, and she did not observe what
he did while in his office. 374

According to Ms. Murphy, the initial patient questionnaires were usually completed by
CARE Clinics staff over the phone, and then given to Ms. Curtin, who discussed the
questionnaires with patients during their fust visits. 375 Ms. Murphy "spent a lot of time with the
patients" ensuring they were comfortable 376 but she did not have any involvement with the
clinic's medical, billing, or treatment records, or with prescriptions. 377
366

Tr. at 213, lines 1-2.

367

Tr. at 213, lines 7-24.

368

Tr. at 214, lines 2-5.

369

Tr. at 214, lines 13-22.

370

Tr. at 214, lines 23-24.

371

Tr. at 217, lines 5-6.

372

Tr. at217, lines 11-12.

373

Tr. at 217, lines 13-15.

374

Tr. at217, lines 16-24.

"' Tr. at 218, lines 13-25.
376

Tr. at 218, lines 5-9.

377

Tr. at 219, lines 8-19.
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Testimony of Ms. E, Ms. Reilly-Mitchell, Mr. Z, and Ms. C

Patient E's wife, Ms. E, 378 said that during Patient E's second appointment, Ms. Curtin
came in with lab results and explained to them that Patient E's metal levels were "way off the
chart." 379 Though Ms. Curtin did not say she was a doctor, she wore a white coat, and Ms. E
believed Ms. Curtin to be a doctor. 380
Ms. Reilly-Mitchell noted that some patients did travel back and forth from the Austin
and Tampa clinics, and the chart would "go from Austin to Florida and back, depending" on the
patient's location. 381

She said Dr. Deng visited the Austin CARE Clinics, but did not see

patients in Austin. 382 She also said Respondent went to Florida, but did not see patients in
Florida. 383 If Patient D had been in Florida and had come to Austin for treatment, his records
would reflect that Respondent had ordered tests and seen the patient in Austin, Ms. ReillyMitchell said. 384
Jeff Baker was addressed as "Dr. Baker" because he held a Ph.D., according to
Ms. Reilly-Mitchell. 385 She said that she often told patients Dr. Baker was not a physician, and
Dr. Baker "would volunteer it, also." 386 Dr. Baker saw many of the patients to address matters
related to nutrition. 387

378
To provide a modicum of additional privacy to Patient E, his wife will be referred to as Ms. E for purposes of
this PFD. Patient E is discussed in greater detail in section V.E below.
379

Tr. at 78, lines 8-14.

380

Tr. at 78, lines 15-22.

381

Tr. at 835, lines l-7.

382

Tr. at 834, lines 10-!7.

383

Tr. at 834, lines 18-23.

384

Tr. at 836, lines l-4.

385

Tr. at 853, lines 4-7.

386

Tr. at 854, lines 3-8.

387

Tr. at 854, lines 14-22.
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Mr. Z testified to his belief that "Dr. Baker" was a medical doctor, and stated that neither
Ms. Curtin nor the clinic nurses told him otherwise. 388 In addition, Mr. Z recalled Respondent
referring to "Dr. Baker" and said Respondent did not clarify that Dr. Baker did not have a
medical degree. 389
Ms. C said she remembered meeting with "Dr. Baker."390 Although she does not know if
anyone told her whether Dr. Baker was a physician, Ms. C said she did not believe Dr. Baker
was a medical doctor because he only discussed supplements and did not perform exams on the
patients. 391 Ms. C also noted that when she saw Respondent at the Florida clinic, he told her he
was not there as a treating physician.

4.

Parties' Arguments

In its Closing Argument, Staff alleged that Respondent failed to exercise due diligence by
failing to control the use of his signature stamp, which also was evidence of his inadequate
supervision of CARE Clinics staff.

Staff alleged further that Respondent engaged in

unprofessional or dishonorable conduct likely to deceive or defraud the public or injure the
public by prescribing drugs for a patient he never saw, in a state where Respondent was not
licensed to practice medicine.

Respondent contends that Staff conceded in the Second Amended Complaint that the use
of Respondent's signature stamp for Patient D's tests and prescriptions was without
Respondent's permission. Accordingly, Respondent describes the use of the stamp as a "clerical
error" rather than "proof that Respondent failed to implement or administer supervisory
protocol." 392

388

Tr. at 624, line 2, through 625, line 21.

389

Tr. at 624, line 21, through 625, line 6.

390

Tr. at 1113, lines 22-25.

391

Tr. at 1114, lines 13-22.

392

Respondent's Closing Argument at 30.
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ALJs' Analysis

Staff's allegation in the Second Amended Complaint with respect to Patient D
specifically focuses on whether Respondent failed to supervise the CARE Clinics staff in the use
of his signature stamp such that the stamp was used improperly for a Florida patient. The ALJs
find that Staff did not establish this allegation.

As

Respondent

notes,

Staff concedes

in

the

Second

Amended

that Ms. Barnaby used the signature stamp without Respondent's permission.

Complaint
Respondent

testified that he believed Ms. Barnaby to be a trustworthy person and that he learned of her use
of the stamp for Patient D only when Staff brought it to his attention. There is no evidence to
suggest Respondent's trust in Ms. Barnaby was misplaced at any earlier time. In addition, no
evidence contradicts Respondent's testimony that Ms. Barnaby used his stamp because she
mistakenly believed Patient D was an Austin patient who needed a prescription refill.

There is evidence that Respondent initialed Patient D's records, indicating he had
reviewed the test results. Respondent agreed that he did not document his review of records for a
patient who, he believed, was not his patient. However, there is evidence that patients went back
and forth between the Austin to Tampa clinics. Staff did not establish that Patient D was never
seen in Austin; if Patient D had been seen in Austin, Respondent might have reviewed his
records. Moreover, Staffs contention in the Second Amended Complaint with respect to Patient
D had to do with Austin CARE Clinics staffs use of Respondent's signature stamp, not with
Respondent's actual treatment (or not) of Patient D.

Staff elicited evidence from several witnesses concerning whether Jeff Baker was
referred to as "Dr. Baker" and whether patients were led to believe or allowed to believe that
"Mr. Baker" was a medical doctor.

The evidence on this point is mixed.

Mr. Z believed

Mr. Baker to be a medical doctor. Ms. C did not. Ms. Mitchell-Reilly said she told patients
"Dr. Baker" held a Ph.D. in nutrition and that Mr. Baker would volunteer that information as
well. Importantly, Staffs allegation in the Second Amended Complaint focuses on whether
Respondent inadequately supervised staff who used his signature stamp for Patient D. Whether
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Respondent properly supervised a person who may have appeared to be a medical doctor was not
put at issue in the Second Amended Complaint. The same is true of the evidence elicited from
Ms. Murphy and Ms. E concerning whether Ms. Curtin held herself out to be a doctor.
Accordingly, the ALJs find that Staff failed to prove by a preponderance of the evidence its
allegations with respect to Patient D.

E.

Patient E

1.

Staff's Allegations

Staff alleges that: Respondent failed to perform or to document the performance of any
physical examination of Patient E prior to the ordering and administration of chelation therapies
at 2- to 4-week intervals; Respondent failed to adequately document the amount of substances
ordered or administered for Patient E's chelation treatments; Respondent did not document
Patient E's diagnostic laboratory tests and how those tests affected his continuing diagnosis and
treatment of Patient E; Respondent did not order diagnostic laboratory testing or document lab
results while he continued chelation therapy of Patient E; and other medical providers
determined, in and after October 2008, that Patient E likely had neuropsychiatric complaints but
did not have lead poisoning or heavy metal poisoning. 393

2.

Applicable Law

Failure to maintain adequate medical records is a violation of22 TAC § 165.1, and also a
violation of 22 TAC § 200.3, which requires physicians to follow guidelines for the practice of
complementary and alternative medicine that include maintaining medical records. The Board
may take disciplinary action against a physician for failing to practice medicine in an acceptable
professional manner consistent with public health and welfare, 394 which is further defined as
negligence in performing medical services, 395 failing to treat a patient according to the generally

393

Second Amended Complaint at 5-6, ~~ 6a through 6e.

394

Tex. Occ. Code§ 164.05l(a)(6).

395

22 TAC § 190.8(1)(8).
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accepted standard of care, 396 failing to use proper diligence in one's practice, 397 or failing to
safeguard against potential complications. 398
A physician commits a prohibited act or practice within the meaning of Tex. Occ.
Code§§ 164.052(a)(5) and 164.053(a)(5) by prescribing or administering a drug or treatment
that is non-therapeutic in nature or non-therapeutic in the manner the drug or treatment is
administered or prescribed.

3.

Evidence
a.

Testimony of Patient E

Patient E is an adult who went to the Austin CARE Clinics for medical care at various
times between November 2007 399 and September 2008. 400 He testified that he presented at the
clinic with sleep apnea, memory loss, confusion, low energy, headaches, and problems with
decision-making and motivation. 401 For many years, Patient E worked as a plumber.

402

He

worked with lead and was exposed to lead fumes. 403 Patient E recalled that the CARE Clinics
ran blood and urine tests and determined that he had lead toxicity.

396

22 TAC § 190.8(l)(A).

397

22 TAC § 190.8(l)(C).

398

22 TAC § 190.8(l)(D).

399

Tr. at 55, lines 18-24.

400

Tr. at 55, line 25, through 56, line 6.

401

Tr. at 52, lines 15-17.

402

Tr. at 61, line 2.

403

Tr. at61, line 3, through 62, line 2.

404

Tr. at62, lines 3-10.

404
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While he was at the clinic, he saw Respondent ')ust maybe one time in the hallway
walking by" 405 but "never [for] a one-on-one consultation.'"' 06 Respondent never performed a
physical examination for him, Patient E said. 407

Patient E agreed that his treatment records reflected a gap in treatment from July 28 to
September 15, 2008, but he said he could not recall whether he stopped going to the CARE
Clinics during that time. 408 Eventually, he saw a toxicologist who "told us to quit going" to the
CARE Clinics, Patient E said, so he stopped. 409

Patient E acknowledged that he was treated at the CARE Clinics for nearly a year, but
said he believed the treatment he received gave him no benefit and, in fact, harmed him. 410 He
has improved since he was at the CARE Clinics, Patient E said, but the improvements are due to
the interventions of other doctors. 411 Patient E continues to have memory problems. 412

b.

Testimony of Ms. E

Patient E's wife, Ms. E,413 testified that she noticed her husband having problems with
depression and memory loss and learned from her research that such symptoms could be
associated with heavy metal poisoning. 414

She found out the CARE Clinics advertised

treatments for heavy metal poisoning, and called to obtain treatment for Patient E. 415 Prior to
405

Tr. at 50, line 25 through 51, line l.

406

Tr. at 58, line 7.

407

Tr. at 54, lines l-3.

40

Tr. at 56, lines l-10.

'

409

Tr. at 58, lines ll-16.

410

Tr. at 65, lines 12-19.

411

Tr. at 72, lines 13-17.

412

Tr. at 53, lines 6-8.

413

As noted above, to provide a modicum of additional privacy to Patient E, his wife will be referred to as Ms. E for
purposes of this PFD.

414

Tr. at 75, lines 15-19.

"' Tr. at 75, lines 20-22.

-----

--------------------------------
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going to the CARE Clinics, Patient E did not go to any other doctors to assess whether he had
heavy metal toxicity or heavy metal poisoning. 416

Ms. E accompanied Patient E to his first few appointments, and recalled that he gave a
urine sample on his first visit, but did not undergo chelation. 417 At the second visit, Patient E
received his first intravenous chelation treatment. 418

During that appointment, Ms. E said

Respondent was not present, but Ms. Curtin came in with lab results and began explaining to
them that Patient E's metal levels were "way off the chart." 419 Though Ms. Curtin did not say
that she was a doctor, she wore a white coat, and Ms. E believed Ms. Curtin to be a doctor. 420 In
addition to discussing Patient E's metal levels, Ms. Curtin told them that Patient E "had the
beginning stages of Alzheimer's and had a heart condition and that he needed to come in to
treatment as many times as possible because the more times he came the quicker the metals
would come out. " 421

Ms. E said she saw Respondent for the first time only one month or so prior to the
hearing. 422 Ms. E recalled accompanying Patient E to 8-to-12 of his approximately 35 total
appointments. 423 She said Patient E did not go to the CARE Clinics in August 2008.

424

No one

from the CARE Clinics explained the risks or benefits of treatments provided to Patient E during
the visits Ms. E attended. 425 Ms. E also said she did not see anyone filling out or preparing the

416

Tr. at 75, line 23, through 76, line 2.

417

Tr. at76,lines 6-13.

418

Tr. at77, lines 9-22.

419

Tr. at78, lines 8-14.

420

Tr. at78, lines 15-22.

421

Tr. at 79, lines 11-16.

422

Tr. at77, lines 3-8.

423

Tr. at84, line 7; and atlOO,line 24,through lOl,line 22.

424

Tr. at 83, lines 13-23.

425

Tr. at 84, lines 12-18.
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infusion ingredient sheets in Patient E's records, 426 and no one ever explained the contents of the
infusions. 427

After treatment at the CARE Clinics, Patient's E's symptoms had not improved and in
fact were worse, Ms. E said. 428 She said the treatments themselves appeared to affect Patient E
adversely, as she saw him vomit, get more depressed, and become weak. 429 Patient E was treated
by other medical providers after he stopped going to the CARE Clinics. Ms. E testified that his
condition is now worse than when he began going to the CARE Clinics. 430

Ms. E said she is upset with the treatment Patient E received at the CARE Clinics
because Ms. Curtin led them to believe that the CARE Clinics could cure Patient E or improve
his condition. 431 Ms. E acknowledged that she and Patient E currently are involved in litigation
against Respondent and other health care providers. 432

c.

Testimony of Staff's Expert Witnesses Dr. Baratz and Dr. Sierpina

Dr. Baratz testified that, from the records he reviewed, it did not appear that any of the
patients at issue, including Patient E, had "anywhere close to a toxic level of any heavy
meta\."433 Patient E's records did not show toxicity for any metal or minerals when he first came
to the CARE Clinics in August 2007, Dr. Baratz opined. 434 Dr. Sierpina also said that based on
the test results in the record, Patient E showed no signs of heavy metal toxicity or any

426

Tr. at 85, lines 4-7.

427

Tr. at 85,lines 15-23.

428

Tr. at 91, lines 2-6.

429

Tr. at 91, lines 7-10.

430

Tr. at92, lines 16-19.

431

Tr. at 98,lines 21-23.

432

Tr. at 102, lines 15-19.

"' Tr. at 169, lines 14-16.
434

Tr. at23l,lines 14-25.
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microbiological problem when he presented at the CARE Clinics. 435 However, one lab test taken
on September 15,2008, revealed toxic levels of lithium in Patient E's blood, Dr. Baratz said. 436

The lithium level reported for Patient Eon September 15, 2008, could cause neurological
damage and damage to the brain, kidney, and/or heart. 437 Based on a pre-treatment questionnaire
for Patient E that is dated August 29, 2008, Dr. Baratz determined that the CARE Clinics was
prescribing lithium to Patient E. 438

Given the extremely elevated lithium level Patient E

exhibited on September 15, 2008, Dr. Baratz opined that Respondent should have ordered
another test to be done immediately to reconfirm the results, and should have gotten Patient E
into a hospital. 439 Of particular concern to Dr. Baratz was a notation indicating that lithium was
listed as an ingredient on the treatment sheet for Patient E on September 17, 2008.

440

As with the other patients, Dr. Baratz saw no documentation in the records provided to
him by Staffthat Respondent: obtained records from Patient E's prior medical providers,

441

made

443

a diagnosis based on the lab test results for Patient' E, 442 made progress notes,
recorded
. . . I phystc
. a! exammatwn
. . 445 or subsequent exammatwns,
. .
446
symptoms, 444 conducte d an mltla
informed Patient E of the risks and benefits of treatment,447 or conducted a psychiatric evaluation
or mental status examination.
4

"

448

Tr. at 438, lines 11-17.

436

Tr. at 239, lines 3-14.

437

Tr. at239, lines 18-21.

438

Tr. at 241, lines 1-9.

439

Tr. at241, lines 14-19.

440

Tr. at 242, lines 4-17.

441

Tr. at 221, lines 13-17.

442

Tr. at 222, lines 6-9; and at 230, lines 4-7.

443

Tr. at 222, lines I 0-14.

444

Tr. at 222, lines 15-23.

445

Tr. at 243, lines 15-18.

446

Tr. at 244, line II, through 245, line 19.

447

Tr. at 257, lines 11-20.

448

Tr. at 258, lines 3-16.
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Dr. Baratz said that he reviewed intravenous chelation treatment sheets for Patient E
dated September 28 and 29, 2008. On those sheets, he noted that vital signs were not recorded or
were only partially recorded. 449 Without vital signs, a medical provider cannot tell whether the
patient is having an adverse reaction to treatment, he said. 450 Dr. Baratz also noted that lithium
was on the ingredient list for the IV administered to Patient E on September 29, 2008, which
concerned him, given that Patient E had a very high lithium test result on September 15, 2008. 451
However, Dr. Baratz could not determine how much lithium was administered to Patient E,
because the ingredient list merely noted "one cc" of lithium without specifying the
concentration. 452 The same problem was seen with the other ingredients in the IV, which were
listed but not specified by concentration. 453 Dr. Baratz agreed that his analysis was based on the
records he reviewed, and said the records indicate Respondent did not respond to Patient E's
high lithium levels. 454

Dr. Sierpina noted that Patient E was billed for the September 15, 2008 lab tests on
September 22, 2008. 455 However, there was no indication in the records that Patient E had been
re-tested to ensure a normal lithium level before additional lithium was administered on
September 29, 2008, a matter that concerned Dr. Sierpina. 456

Administration of additional

lithium when Patient E was already in a toxic range presented the risk of "killing his kidneys'
concentration ability," Dr. Sierpina said. 457 Dr. Sierpina conceded that he could not determine
from the records the concentration of the lithium infused on September 29, 2008. 458

'" Tr. at 249, line 19, through 250, line 8.
450

Tr. at 250, lines 5-9.

451

Tr. at 251, lines 9-22.

452

Tr. at 252, lines 1-5.

453

Tr. at 252, line 12, through 253, line 3.

'" Tr. at 337, lines 5-12.
"' Tr. at 450, lines 22-23.
456

Tr. at 454, lines 1-13.

457

Tr. at 454, lines 12-14.

"' Tr. at 539, lines 1-4.
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Dr. Baratz felt that Respondent ordered repeat tests without justification, given that the
initial tests showed normal levels. 459 In particular, Dr. Baratz pointed to repeated tests for gut
disorders and streptococcal antibodies when initial tests showed normallevels. 460

Dr. Baratz reviewed a document entitled "Standing Orders" that he said appeared to be
drawn from Patient E's records and was signed by Respondent. 461 The Standing Orders "seem to
imply that the staff has to interpret the results of what they're getting and make decisions in the
absence of the provider," Dr. Baratz noted. 462 In addition, the Standing Orders direct staff to
"report any issues to [Respondent] and/or Kazuko," which Dr. Baratz said was inappropriate,
given that Ms. Curtin was not a medical provider. 463 The Standing Orders also implied that a
physician might not be on hand, because the Standing Orders direct staff to stop an infusion if an
allergic reaction or sensitivity occurs, and to "notify the M.D. of reactions, complaints,
concems."464 Though Dr. Baratz approved of the instruction to discontinue the IV, he opined
that the Standing Orders should also have included an instruction to call 911 if the reaction was
severe, since severe allergic reactions can be fatal. 465

Dr. Sierpina also reviewed the Standing Orders.

He described them as "reasonable

overall for standing orders. " 466 However, he questioned why they included directions to report
abnormal vital signs to Ms. Curtin, when she did not appear to be a medical professional. 467 He
also noted that the Standing Orders stated, "start the infusion slowly, increasing the drip rate as
tolerated" but did not identify a maximum drip rate, which should have been included. 468

459

Tr. at 226, line 18, through 227, line 13; and at 227, line 23, through 228, line 6.

460

Tr. at 243, Jines 1-14.

461

Tr. at 253, Jines 4-11.

462

Tr. at254,lines 14-17.·

463

Tr. at 254, Jines 23-25.

464

Tr. at 256, Jines 10-15.

46

Tr. at 256, Jines 13-20.

'

466

Tr. at 443, line 23.

467

Tr. at 444, Jines 8-18.

468

Tr. at 444, line 21, through 445, line 15.
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Including Ms. Curtin in the Standing Orders might be acceptable if Ms. Curtin were passing
information on to Respondent, Dr. Sierpina said. 469 However, he opined that even on the face of
the Standing Orders, the insertion of a non-licensed person in the chain of information between a
patient and a doctor could be considered inadequate supervision. 470
Dr. Baratz opined that Patient E was harmed by the chelation therapy he received. 471
Dr. Sierpina agreed with Dr. Baratz that the medical records for Patient E reflect no
documentation that Respondent obtained records of Patient E's prior treatment, 472 linked the test
results to diagnosis of Patient £,473 conducted an adequate physical and mental status exam,474 or
discussed treatment risks and benefits. 475

Dr. Sierpina noted that there was a record for Patient E dated December 12, 2008, which
was titled "medical sumrnary."476 The record "appeared to be a summary of [Patient E's] overall
treatment" and "attempts to be a progress note," though Dr. Sierpina found it "totally
insufficient" for that purpose. 477 On some of the notes, there is a date that Dr. Sierpina said
appeared to say "11-15-08," but the last digits were scratched out and "07'' was written above. 478
The modification appeared to be unexplained, and raised a question of possible unprofessional
conduct if a medical record had a changed date, Dr. Sierpina said. 479

469

Tr. at 534, lines 3-7.

470

Tr. at 534, lines 8-14.

471

Tr. at 332, lines 2-7.

472

Tr. at 437, lines 13-17.

473

Tr. at 437, lines 18-22.

474

Tr. at 438, line 21, through 439, line II.

475

Tr. at 441, lines 13-16.

476

Tr. at 458, lines 6-12.

477

Tr. at 459, lines 9-11 and 20-25.

478

Tr. at 460, lines I 0-12.

479

Tr. at 460, line 18, through 461, line 9.

,---------------- ----------------------------------------------------------------------------
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Testimony of Ms. Reilly-Mitchell

Ms. Reilly-Mitchell said she recognized Patient E when she saw him in the hearing
room. 480 She recalled that Patient E, like other patients at the CARE Clinics, received and
completed pre-treatment forms, consent forms, and initial history forms, and received copies of
his laboratory tests, among other things. 481

Ms. Reilly-Mitchell said that on at least one

occasion, she participated with Respondent in a conversation with Patient E. 482 Respondent took
notes during that meeting, she said. 483 She recalled that the conversation included a discussion
of the risks and benefits of chelation treatment, including the risks of cardiac issues, renal
problems, and exacerbation of existing symptoms. 484

Ms. Reilly-Mitchell said that in conversation, Patient E would "cut you off, like, I'm not
interested. " 485 She noted that Patient E "at one point in time, said that he had been doing this for
a long time and he didn't need any help or- you know, he was just doing- he was fine. '"'

86

She

said Patient E never reported any improvements to her, but he "would not discuss a lot of what
was going on. " 487 Ms. Reilly-Mitchell felt Patient E "had a comfort level"488 with Respondent
and spoke to Respondent more often. She saw Respondent and Patient E speaking to each other
"more than one time."489

Ms. Reilly-Mitchell "vaguely" recalled Ms. E, and said, "I don't

remember [Ms. E] being there.

I remember talking to [Patient E] repeatedly, and he was

alone. " 490

480

Tr. at 818, line 23, through 819, line 4.

481

Tr. at 819, lines 3-16.

482

Tr. at 820, lines 3-10.

483

Tr. at 821, lines 1-5.

484

Tr. at 845, line 15, through 846, line II.

'" Tr. at 819, lines 21-22.
486

Tr. at 819, lines 22-24.

487

Tr. at 821, line 23, through 822, line I.

48

Tr. at 822, line 3.

'

489

Tr. at 822, lines 20-21.

490

Tr. at 823, line 20, through 824, line 2.
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Patient E's treatment plan included chelation and minerals, Ms. Reilly-Mitchell said. 491
She said the treatment plan would have been agreed upon by Patient E after discussion with
Respondent, because "[t]hat's the way treatment plans were developed." 492

e.

Respondent's Testimony

Respondent testified he recalled conducting the initial physical exam of Patient E, and
said that a copy of the exam notes is not in the records provided by Staff. 493

Respondent

described Patient E as "pretty nomesponsive"494 and "not very talkative at all."495 Although
Patient E testified to having seen Respondent only once in the hallway of the clinic, Respondent
said he "could not count the many times" that he personally met with Patient E. 496 He said he
performed physical exams of Patient Eat least once every 1-to-2 months. 497 Respondent said he
was not surprised Patient E did not remember their meetings at the CARE Clinics because
Patient E "has a cognition.... memory problem."498
Respondent said, "I didn't even know why [Patient E] was there, to tell you the truth,
when - when he started, because we were treating primarily children ... [b Jut somehow they
worked to put him in. " 499 Nonetheless, Respondent was adamant that he treated Patient E with
the proper standard of care. 500 Respondent noted that Patient E's lead and aluminum levels in his
blood were high when he first came to the CARE Clinics, 501 but were reduced by about

491

Tr. at 824, lines 17-23.

492

Tr. at 825, lines l-3.

493

Tr. at 1008, lines 13-23.

494

Tr. at 1009, lines 13-17.

"' Tr. at 1010, lines 7-8.
496

Tr. at 1019, lines 9-15.

497

Tr. at 1013, lines l-6.

498

Tr. at 1024, line 23, through 1025, line 6.

499

Tr. at 1024, lines 12-16.

00

Tr. at l 024, lines 18-22.

'

501

Tr. at 1015, lines 22-25, and at 1017, lines 20-23.
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Respondent acknowledged that "this is where

conventional medicine and integrative medicine part [ways] ... " because integrative medicine
measures heavy metals in whole blood after challenge tests, and this methodology and its results
are disputed by conventional medicine practitioners. 503

Respondent agreed that Patient E had a very high lithium level on September 15, 2008,
and that it was of concem. 504 According to Respondent, Patient E was being treated with lithium
by his psychiatrist. 505 Respondent said he never treated Patient E with oral lithium and that the
dose used in the CARE Clinics' IV chelation was "five milligrams, which is more of a
replacement dose for chelation ... it would not change significantly any of the blood values."506
In sum, Respondent opined that "[n)othing that the CARE Clinics [did) would have brought
[Patient E's)lithium into that range" as reflected on his lab results. 507 Respondent said he would
have learned of Patient E' s test results I or 2 weeks after the fact, and that he would have
documented his response (such as whether or not he contacted Patient E or Patient E's
psychiatrist) in his computer notes, which he noted are unavailable to him. 508

4.

Parties' Arguments

In its Closing Argument, Staff further specified the allegations 509 made in the Second
Amended Complaint, alleging that Respondent failed to adequately document: obtaining or
attempting to obtain any records of prior health care providers for Patient E; Patient E' s prior or
502

Tr. at 1016, lines 12-17.

503

Tr. at I 016, line 18, through I 017, line I 0; and at I 018, lines 2-25.

504

Tr. at 1019, lines 19-25.

sos Tr. at I 020, lines 1-4.
506

Tr. at 1020, lines4-7.

507

Tr. at 1021, lines 6-11.

508

Tr. at 1019, lines 19-25.

509

As discussed above in section IV.C, the ALJs did not consider arguments made by Staff in closing argument that
exceeded the scope of the Second Amended Complaint. Only those allegations that are reasonably within the
allegations made in the Second Amended Complaint are discussed herein. With respect to Patient E, Staff did make
two allegations that go beyond documentation to actual provision of services (namely, performing physical
examinations prior to chelation and ordering laboratory tests while continuing chelation therapy), which are noted
herein.
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concurrent treatment; past treatment approaches and successes on the form that was set up for
recording those details; that he had performed a mental status examination; an adequate physical
examination; the frequency, duration or intensity of Patient E's symptoms; that he had a
treatment plan for Patient E; that he prepared contemporaneous progress notes; a connection
between the testing and the diagnosis; informed consent about the risks of chelation therapy and
other treatments; and informed consent about the risk of lithium toxicity. Staff further contends
that the progress notes in evidence are not adequate.
In addition to documentation violations, Staff alleged that Respondent failed to physically
examine Patient E during his treatment at the CARE Clinics and did not order diagnostic
laboratory testing (or document the lab results) while he continued chelation therapy for
Patient E. 510

As with the other patients, Respondent objected in his Closing Argument to Staff
"unjustly raising ... new allegations and recordkeeping charges regarding Patient E for the first
time in its closing argument." 511 In addition, Respondent argued that the evidence supported his
contention that vastly more documents had been created in Patient E's files than were
represented in the records Staff obtained. Given that Staffs experts Dr. Baratz and Dr. Sierpina
relied on the records provided by Staff in forming their opinions of Respondent's records,
Respondent argued that their testimony must be discounted.
"' For the reasons set forth in section IV.C, the ALJs did not consider the following allegations, which are outside
the scope of the Second Amended Complaint: Staff alleged that Respondent failed to "base his diagnosis on an
adequate physical or psychological examination of Patient E"; "connect his test results and his diagnosis for
Patient E"; "establish the relationship of the symptoms to his treatment of Patient E"; "show a medical rationale for
repeating testing after receiving a first test result with normal values for Patient E"; and "base his diagnosis on any
test that showed toxicity in Patient E for any metal or mineral." Staff's Closing Argument at 22.
Staff also alleged in its Closing Argument that Respondent's records did not show treatment within the standard of
care for removal of heavy metals without chelation therapy or that the chelation therapy had therapeutic effects by
any valid objective criteria or neurological evaluation, such that Respondent engaged in non-therapeutic treatment of
Patient E. Staff further alleged that Respondent's treatment of Patient E with intravenous lithium was nontherapeutic. Staffs Closing Argument at 22-25.
Staff asserted in its Closing Argument that Respondent did not obtain informed consent from Patient E as to the
risks of chelation therapy and/or lithium toxicity; that Respondent permitted infusions for Patient E with too fast a
drip rate to protect patient safety; and that Respondent failed to contact Patient E about the high lithium levels on his
test results for September 15, 2008, or to order another test. Staff's Closing Argument at 25.
"' Respondent's Closing Argument at 32.
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ALJs' Analysis and Finding

Perhaps until Patient C's records were supplemented in the record by Ms. C, Patient E's
records constituted the most complete file of the five patients at issue in this proceeding.
Nonetheless, the ALJs find here the same evidentiary issue that is fatal to Staffs allegations with
respect to the other patients. There simply is too much evidence that additional records existed
for Patient E (and the other patients) that Staff did not, or was not able to, obtain in order to
establish its case. Had those records been obtained, they might have vindicated Respondent or
they might have supported Staffs allegations. That is a matter on which the ALJs can only
speculate. Given what is in the record, however, Staff did not establish its allegations against
Respondent with respect to Patient E.
Specifically, the evidence indicates that Respondent documented a physical examination
of Patient E during his first and subsequent visits. The testimony of Respondent and Ms. ReillyMitchell indicates that Respondent took notes during physical exams and during treatment that
he transcribed into electronic records, which were not provided to Staff by Ms. Curtin.
Respondent's testimony concerning the clinic's procedures with respect to removing and saving
the IV infusion ingredient lists is supported by the testimony of Ms. Reilly-Mitchell, Mr. Z,
Mr. B, and Ms. C. Ms. Reilly-Mitchell also testified that she was present during at least one
conversation during which Respondent discussed the risks and benefits of treatment with
Patient E, and that documentation of that discussion would have been in Respondent's notes.
She testified that Patient E had a treatment plan developed in consultation with Respondent,
consistent with the development of treatment plans for other patients.
Drs. Baratz and Sierpina took issue with Respondent's progress notes being adequate,
and Dr. Sierpina raised the question of whether the date had been changed on some notes.
However, their testimony is insufficient to establish by a preponderance of the evidence that
Respondent failed to meet the standard of care in documenting treatment or progress notes.
Similarly, given the lack of complete (or substantially complete) patient records, Staff did not
establish that Respondent failed to document the other matters alleged with respect to
documentation.
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With respect to the actual provision of services, Staff alleged that Respondent failed to
physically examine Patient E during his treatment at the CARE Clinics and did not order
diagnostic laboratory testing (or document the lab results) while he continued chelation therapy
for Patient E. The evidence on the first allegation is mixed. Patient E said he saw Respondent
only in the hallway and never for a consultation or for a physical exam. Ms. E testified that she
was present for a number of Patient E's treatments but did not see Respondent until shortly
before the hearing in this matter.

In contrast, Respondent testified that he met personally with Patient E a number of times
and conducted physical exams for him at least once every 1-to-2 months as needed. Ms. ReillyMitchell testified that she was present during at least one conversation between Respondent and
Patient E, and that she saw them speaking on many other occasions. The weight given to Patient
E' s testimony must take into account that memory loss is one of the complaints he had both
when he went to the CARE Clinics and at the time of hearing. Additionally, Patient E and Ms. E
presented conflicting reports of Patient E' s status. He said he had made improvements since
going to the CARE Clinics, attributing the gains to the subsequent intervention of other
providers, but she said that he was in worse condition at the time of hearing than when he first
went to the CARE Clinics.

Taking all of the evidence into consideration, the ALJs find

persuasive Respondent's contention that he did perform physical exams of Patient E prior to
beginning chelation therapy and at regular intervals.

The evidence in Staff's own records contradicts Staff's second allegation, with respect to
whether Respondent ordered diagnostic laboratory testing (or documented the lab results) while
he continued chelation therapy for Patient E. Respondent was able to identify and testify to the
reduction of blood lead and aluminum levels based on Patient E' s test results, even though
Respondent said many of the tests were missing from the records submitted by Staff. Although
other providers later may have determined that Patient E did not have heavy metal toxicity,
Ms. E said that Patient E did not see other providers for diagnosis of heavy metal toxicity prior to
going to the CARE Clinics. This evidence is consistent with Respondent's argument that he
successfully treated Patient E for heavy metal toxicity.
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The ALJs note that extensive testimony was elicited from Drs. Baratz and Sierpina, as
well as from Respondent, concerning Patient E's elevated lithium level on his test results for
September 15, 2008.

Staff did not put at issue in the Second Amended Complaint any

allegations concerning Respondent's treatment of Patient E with lithium.

Moreover,

both Dr. Baratz and Dr. Sierpina conceded that they could not determine from the records how
much intravenous lithium Patient E received at the CARE Clinics on September 29, 2008. There
is nothing to contradict Respondent's testimony that the amount infused was too low to cause the
lithium blood level that Patient E's lab results reflected. Both of Staff's experts expressed
concern that Respondent did not act appropriately in response to the lithium results, but
Respondent said he would have recorded his actions (such as whether he contacted Patient E's
psychiatrist) in his notes.

The veracity of that statement cannot be tested without having

Respondent's records available. Accordingly, the ALJs find that Staff failed to establish its
allegations with respect to Respondent's provision of services to Patient E.

VI. SUMMARY
Having considered the evidence and parties' arguments, the ALJ s conclude that Staff did
not prove Respondent failed to maintain adequate medical records for Patient A, Patient B,
Patient C, and Patient E. The ALJs further find in regard to the allegations related to Patient D,
Respondent did not fail to adequately manage employees under his supervision. Additionally, as
to Patient E, the ALJs find Staff did not prove its allegations that Respondent failed to physically
examine Patient E during his treatment at the CARE Clinics and did not order diagnostic
laboratory testing (or document the lab results) while he continued chelation therapy for
Patient E.

VII. FINDINGS OF FACT
I.

Jesus Antonio Caquias (Respondent) holds Texas Medical License No. F-8432, originally
issued by the Texas Medical Board (Board) on December 3, 1980.

2.

Respondent's medical license was in full force and effect at all times relevant to this
proceeding.
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3.

Respondent became a Doctor oflntegrative Medicine in 2003.

4.

Respondent practices medicine in the Brownsville, Texas, area.

5.

From February 2006 to March 2009, Respondent worked on a part-time contract basis as
a physician for the Center for Autistic Spectrum Disorders and Nutrigenomics (CARE
Clinics) in Austin, Texas, where he provided and supervised medical diagnosis and
treatment for autistic children and adult patients.

6.

Respondent was the CARE Clinics' medical director from August 2006 to
December 2007.

7.

Patients traveled from other states for treatment at the CARE Clinics.

8.

Four of the patients treated by Respondent at the Austin CARE Clinics are Patients A, B,
C, and E.

9.

Patient D was treated at the CARE Clinics in Tampa, Florida, and possibly treated by
Respondent at the CARE Clinics in Austin.

10.

The CARE Clinics in Austin closed in January 2009, after insurance companies stopped
reimbursing the healthcare provider. The CARE Clinics re-opened on a limited basis in
March 2009.

II.

Respondent's last day of work at the CARE Clinics was March 6, 2009.

12.

The Austin CARE Clinics closed permanently on July 15, 2009, following a Federal
Bureau of Investigation (FBI) and Internal Revenue Service (IRS) raid in which dozens
of boxes of documents were removed from the clinic.

13.

The Board entered an Agreed Order on June 22, 2006 (2006 Order), due to Respondent's
failure to maintain adequate medical records in his position as "gatekeeper" for the
Cameron County indigent patient program.

14.

a.

The 2006 Order required Respondent to submit charts to a chart monitor quarterly
for 2 years.

b.

The 2006 Order required Respondent to attend the University of California San
Diego Physician Assessment and Clinical Education medical recordkeeping
program within I year.

c.

The 2006 Order required Respondent to resign from his position as "gatekeeper"
for the Cameron County indigent patient program.

The Board entered an Agreed Order on April 13, 2007, requiring Respondent to cease
misleading advertising and pay an administrative penalty of $5,000.
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Incomplete Copies of Medical Records
15.

The medical records in evidence for Patients A, B, C, and E are not complete sets of
Respondent's medical records for those patients.

16.

The medical records in evidence cannot be checked against the original charts, because
the original charts more than likely were destroyed or damaged by frre and water on
February 18, 20 I 0, after a pilot intentionally crashed his airplane into the Austin IRS
building where the seized records were stored.

17.

Around January 2009, staff (Staff) of the Board requested copies of the medical records
for Patients A, B, and C.

18.

Respondent did not control or own the medical records at the CARE Clinics.

19.

CARE Clinics owner and custodian of records Kazuko Curtin responded to Staffs
request for the medical records of Patients A, B, and C in April 2009, a month after
Respondent's last day at work there.

20.

Ms. Curtin told Respondent she had sent the requested records to Staff, but Respondent,
who was in Brownsville, Texas, did not review what she sent or ensure that complete sets
of the records were delivered to Staff.

21.

By the time Respondent realized incomplete sets of the records had been sent to Staff, it
was too late for him to supplement the response, because the FBI and IRS had removed
the records from the CARE Clinics.

22.

The CARE Clinics premises were sealed after the July 2009 FBI and IRS raid and before
Staff filed its initial Complaint against Respondent on March 31, 2010, leaving
Respondent without the ability to access records, including any electronic records the FBI
and IRS might have left onsite, to supplement Ms. Curtin's response to Staffs request for
the records of Patients A, B, and C.

23.

Ms. Curtin's custodian of records affidavits for Patients A and B state "already sent" in
the space for the number of attached pages and "I am sorry I forgot to count before I
sent," indicating the affidavits were not attached to the patients' records.

24.

It is not clear as to when Staff requested the records for Patients D and E, whether

Ms. Curtin responded to the request, or if the IRS or FBI provided the records for
Patients D and E.
25.

Ms. Curtin was not subpoenaed by either party and did not testify at the hearing.

26.

During Respondent's time at the CARE Clinics, the recordkeeping was in transition from
paper files to electronic files.
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27.

Respondent's regular practice was to take notes either on paper or on the computer while
speaking with a patient, transferring any handwritten notes to the computer later.

28.

Respondent documented physical examinations using a handwritten checklist, then added
comments in the computerized records.

29.

Electronically documenting physical examinations meets the standard of care.

30.

Staffs expert witnesses, Victor Sierpina, M.D., and Robert S. Baratz, M.D., Ph.D.,
D.D.S., reviewed the records provided to them by Staff.

31.

Staffs expert witnesses based their opinions on a review of incomplete medical records.

32.

Respondent's expert witness Anna Davis, M.D., spent a day with Respondent at the
CARE Clinics around 2008, and observed Respondent's treatment of patients, including
physical examinations and maintenance of treatment records.

33.

In 2011, Respondent's expert witness Kenneth P. Stoller, M.D., reviewed electronic
records from the CARE Clinics (but not necessarily records for Patients A through E),
and found them to be more complete than the records in evidence for Patients A
through E, leading him to believe documents are missing from the records in evidence.

34.

Respondent's expert witnesses opined that Respondent's records were incomplete as
submitted by Staff, rather than inadequately prepared by Respondent.

Patient A

35.

36.

Respondent first saw adult Patient A on January 8, 2007, for severe migraine headaches.
a.

Patient A reported a history of hypothyroidism, painful migraine headaches, body
aches, chronic fatigue, and difficulty sleeping.

b.

The medical records in evidence for Patient A do not contain documentation of an
initial physical examination by Respondent.

c.

Respondent signed an "amino supplement schedule" for Patient A.

In subsequent visits, Respondent recorded and interpreted Patient A's metal levels, based
on speculative effects of those levels on Patient A's symptoms.
a.

Respondent ordered laboratory tests to diagnose various mineral and vitamin
abnormalities in Patient A.

b.

Regarding these visits, the only documentation in the medical records in evidence
are short recommendations such as "no deficiency detected, repeat test" or
"vitamin B 's IV recommended, Detoxification IV recommended."
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c.

The medical records in evidence for the subsequent visits contain no patient
history or documentation of physical examinations.

d.

The medical records in evidence do not contain documentation of Respondent's
assessments, monitoring of headaches, or discussions with Patient A.

e.

The medical records in evidence do not contain documentation of Respondent's
therapeutic rationale, monitoring, or results for his medical treatment of Patient A.

On December I, 2006, Patient A received an intravenous infusion of "Vitamin B
complex, McGuff vitamin C, methylcobalamin, heparin, procaine, folic acid, Vitamin 86
and magnesium sulfate 50%."
a.

Documentation of the volume of liquid and the amount of each substance infused
is not in the medical records in evidence.

b.

On December 2, 16, and I 7, 2006, Patient A received similar infusions that
included lithium, and the volumes of liquid and the amount of each substance
infused are not documented in the medical records in evidence.

c.

Respondent's supervision of the care, including intravenous infusions, rendered to
Patient A is not documented in the medical records in evidence.

38.

Significant documentation by Respondent and other CARE Clinics' personnel for
Patient A's treatment was done but is missing from the record in this case.

39.

Respondent's documentation of assessments, monitoring, observations, and discussions
with Patient A were usually or often kept electronically.

40.

Patient A's electronic records from the Care Clinics are not in evidence.

Patient B
4!.

Patient B, age 19, was taken to Respondent by her parents for an initial visit on
February 26,2007.
a.

Patient B 's parents provided Respondent with her developmental and medical
histories, which included difficulty with auditory processing, being easily
distracted and disoriented, and with a list of her psychotropic medications.

b.

Respondent's initial physical examination of Patient B is documented in the
medical records in evidence only by a check-off type of physical examination
record, and several items were not marked.
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The failure to mark items on this check-off form could indicate that the particular
conditions listed and unmarked were not evaluated by Respondent or his staff, but
it is just as likely that Respondent or his staff entered notes about the physical
examination in the electronic records which are not in evidence.

42.

Respondent recommended that Patient B take a long list of vitamins, probiotics, antioxidants, and Valtrex 500 mg BID, and undergo IV treatments.

43.

Over the next 2 years, Respondent saw Patient B once or twice a month. The medical
records in evidence contain only non-specific documentation about those visits, such as
"symptoms improved" or "tremendous progress in cognitive and social skill."

44.

a.

The medical records in evidence contain no documentation of any physical
examinations during this time, but Patient B was given a physical examination on
every visit.

b.

The vast majority of the notes in the medical records in evidence deal with
assessment of vitamin or mineral deficiency or excess and recommendation for a
large number of vitamin or mineral supplements.

c.

Respondent's therapeutic rationale, monitoring, or results for his medical
treatment of Patient B are not in the medical records in evidence.

The medical records in evidence show that Patient B received approximately
12 intravenous infusions, initially with the McGuff B complex, lithium,
methylcobalamin, and vitamin C combination. In September 2008, Respondent added
anti-oxidative IV therapy and phosphatidylcholine phenylbutyrate IV therapy for
Patient B.
a.

Documentation of the volumes of the infusions and the amount of each substance
infused were not included in the medical records in evidence.

b.

Mr. B observed his daughter's intravenous therapies and, every time, saw the
labels from the infusion bags being pasted to the back of the treatment sheets and
kept in the medical records.

45.

Documentation of Respondent's supervision of the care rendered to Patient B is not
included in the medical records in evidence.

46.

Documentation of Respondent's assessments, monitoring, observations, or discussions
with Patient B or her family is not included in the medical records in evidence.

47.

The records in evidence do not include Respondent's electronic records for Patient B.

48.

Respondent's documentation of assessments, monitoring, observations, and his
discussions with Patient B's family were usually or often kept electronically.
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49.

Respondent discussed and documented the therapeutic rationale of Patient B' s treatment
with Mr. B, and discussed the risks and benefits of his medical treatment plan with Mr. B.

50.

Respondent performed physical examinations on Patient B, but documentation of those
exams is not in evidence.

51.

In February 2009, Patient B's chart was about 15 inches thick, as compared to the
4 inches of medical records in evidence.

52.

In Patient B's approximately 100 visits to the CARE Clinics, a pre-treatment
questionnaire was always filled out, but only about 20 of the questionnaires are in the
medical records in evidence.

53.

Mr. B or his wife signed about I 00 consent forms for their daughter, but none of the
consent forms are in the records in evidence.

54.

Mr. B has in his possession copies of lab tests, gene tests, vitamin/mineral/supplement
recommendations, and dietary recommendations for Patient B, which are not in the
medical records in evidence.

55.

Mr. B saw Respondent taking notes and referring to computer records when they
discussed Patient B' s treatment.

56.

The last time Respondent saw Patient B was on March 6, 2009, his final day of work at
the CARE Clinics.

Patient C
57.

Respondent first saw Patient C on July 28, 2006, when she was 3 years old.

58.

Patient C had been diagnosed by another provider as having autistic spectrum disorder
accompanied by severe expressive receptive language disorder.

59.

Before their first visit at the CARE Clinics, Patient C's mother, Ms. C, completed a 10- to
IS-page packet describing Patient C's current symptoms and detailing the prior
treatments obtained for her.

60.

During their first visit to the CARE Clinics, Ms. C met with Respondent and another staff
member for between one and one-and-a-half hours and they discussed Patient C's
medical condition as well as the various therapies offered by the clinic.

61.

Ms. C and her husband first opted to treat Patient C with supplements and a topical
chelation cream.

62.

Ms. C and her husband discussed other treatment options with Respondent, including the
risks and benefits of intravenous chelation therapy for a child as young as Patient C.
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63.

In consultation with Respondent, Mr. and Ms. C decided to try IV chelation on a trial
basis for Patient C.

64.

After the chelation treatments began, Ms. C felt Patient C had "steady gains in all areas,"
leading Ms. C to continue IV chelation treatments.

65.

Patient C underwent intravenous chelation at the Austin CARE Clinics approximately
25 times, and in total made approximately 50 visits to the clinic.

66.

When the Tampa CARE Clinics opened, Ms. C began taking Patient C there, since it was
closer to their North Carolina home. Patient C made approximately six visits to the
Tampa CARE Clinics before that facility closed.

67.

Ms. C saw Respondent every time she brought her daughter to the Austin CARE Clinics
for treatment and sometimes would see Respondent between three and ten times during
each treatment.

68.

At the start of every visit, Ms. C completed seven or eight forms, including a pretreatment form and a consent form that listed the risks and benefits of intravenous
chelation.

69.

Respondent would do a physical exam of Patient C each time she went to the clinic,
usually checking her ears, throat, and abdomen while a nurse would check Patient C's
pulse. Patient C's vital signs were recorded, and urine and blood samples were taken and
checked before Patient C was prepared for her chelation treatment.

70.

Before each chelation treatment, Ms. C had an opportunity to talk to Respondent to
discuss Patient C's progress and any concerns.

71.

During each appointment with Patient C, Respondent took notes that he later transcribed
into electronic records.

72.

Each time Patient C received IV chelation, Ms. C observed the clinic staff removing the
infusion ingredient label from each infusion bag and pasting it onto a form that was
placed in Patient C's records.

73.

Respondent would sit with Ms. C and Patient C to monitor the progress of the chelation
several times during each treatment.

74.

Respondent would again meet with Ms. C after the intravenous infusion was finished,
before they left the clinic for the day.

75.

During each visit, Respondent would, in conjunction with Ms. C, prepare a document
outlining the medications or supplements Patient C was taking, how they should be
adjusted, and any other notations for treatment prior to the next visit.

-

-----------------------------------------
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Ms. C kept copies of many, but not all of Patient C's medical records. These records
form a stack of paper at least 8 inches in thickness, which is several times thicker than the
records in evidence for Patient C.

Patient D
77.

The CARE Clinics opened a satellite clinic in Tampa, Florida, in June 2008.

78.

Many of the nurses at the Austin CARE Clinics obtained Florida nursing licenses before
the Tampa clinic opened.

79.

Patient D was a patient at the Tampa CARE Clinics.

80.

It is not clear whether Patient D was ever seen at the Austin CARE Clinics.

81.

Some patients obtained treatment at both the Austin and Tampa CARE Clinics.

82.

For patients who obtained treatment at both the Austin and Tampa CARE Clinics, each
patient's medical chart would be transferred between the clinics depending on the
patient's current location.

83.

Respondent initialed test results from laboratory tests conducted for Patient D.

84.

Respondent does not recall whether Patient D was his patient at the Austin CARE
Clinics.

85.

Nurse Ann Barnaby worked primarily at the Austin CARE Clinics.

86.

Ms. Barnaby was a licensed nurse in Texas at all times while she worked with
Respondent at the Austin CARE Clinics.

87.

Respondent gave Ms. Barnaby permission to use Respondent's signature stamp, but only
if she called and obtained his approval first.

88.

Ms. Barnaby used Respondent's signature stamp to authorize tests and prescriptions for
Patient D, whom she believed to be an Austin CARE Clinics patient seeking a refill of a
medication already prescribed by Respondent.

89.

Respondent first learned that Ms. Barnaby had improperly used his signature stamp when
Staff notified him of the charges related to Patient D.

90.

Ms. Barnaby used Respondent's signature stamp for Patient D without Respondent's
knowledge or authorization.
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91.

Prior to learning of the charges related to Patient D, Respondent had no reason to doubt
Ms. Barnaby's trustworthiness.

92.

Respondent adequately supervised the Austin CARE Clinics staff to safeguard against his
signature stamp being misused in the activities of the Florida CARE Clinics.

Patient E
93.

Patient E is an adult who received medical care at the CARE Clinics on various occasions
between November 2007 and September 2008.

94.

Patient E presented at the CARE Clinics with sleep apnea, memory loss, confusion, low
energy, headaches, and problems with decision-making and motivation.

95.

For many years, Patient E was employed as a plumber. He worked with lead and was
exposed to lead fumes.

96.

Patient E received intravenous chelation treatments at the CARE Clinics to treat heavy
metal toxicity diagnosed by Respondent.

97.

Eileen Reilly-Mitchell, RN, FNP, worked at the CARE Clinics from 2007 until the clinic
closed.

98.

Respondent and Ms. Reilly-Mitchell spoke with Patient E about the risks and benefits of
chelation treatment, including the risks of cardiac issues, renal problems, and
exacerbation of existing symptoms.

99.

Respondent developed a treatment plan for Patient E in consultation with Patient E.

I 00.

Patient E received and completed pre-treatment forms, consent forms, and initial history
forms, and underwent and received the results of laboratory tests.

101.

During each appointment with Patient E, Respondent took notes of physical exams and
treatments that he later transcribed into electronic records.

I 02.

Each time Patient E received IV chelation, CARE Clinics staff removed the infusion
ingredient label from each infusion bag and pasted it onto a form that was placed in
Patient E' s records.

103.

Respondent performed physical examinations of Patient E at 1- to 2-month intervals
during the course of Patient E's chelation treatments.

I 04.

Respondent ordered and monitored the results of diagnostic laboratory tests for Patient E
during the course of Patient E's chelation treatments.
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I 05.

On September 17, 2008, Patient E's laboratory results indicated a very high level of
lithium in his blood.

I 06.

Respondent received intravenous lithium during chelation treatments at the CARE
Clinics.

I 07.

The high levels of lithium in Patient E's blood were not shown to be the result of
treatments he received at the CARE Clinics.

Procedural History
108.

On March 31, 2010, Staff filed its initial Complaint against Respondent and referred the
case to the State Office of Administrative Hearings (SOAH).

I 09.

Pursuant to the parties' joint request, the Administrative Law Judges (ALJs) referred the
case to mediation on May 19,2010.

110.

The parties reached a mediated settlement agreement on September 7, 2010, but later
determined a second round of mediation was necessary to address issues that arose at a
second Informal Settlement Conference.

Ill.

The additional issues are contained in Staffs First Amended Complaint, filed February 9,
201 I.

112.

The parties requested a second referral to mediation on March I, 201 I, and the ALJs
referred the case to mediation on March 4, 20 II.

113.

On June 24, 2011, Staff requested to withdraw from mediation and the mediators
returned the case to the ALJs on June 27, 2011.

114.

Staff filed its Second Amended Complaint on July 14, 2011.

115.

On January 3, 2012, Staff sent Respondent a Notice of Adjudicative Hearing
incorporating the Second Amended Complaint.

116.

The Notice of Adjudicative Hearing contained a statement of the time, place, and nature
of the hearing as well as a statement of the legal authority and jurisdiction under which
the hearing was to be held, a reference to the particular sections of the statutes and rules
involved, and a short, plain statement of the matters asserted.

117.

The hearing on the merits was held on February 13-16 and February 23, 2012, before
ALJ s Pratibha J. Shenoy and Sharon Cloninger. Staff was represented by attorneys
Lee Bukstein and Wendy Pajak. Attorneys R. W. Armstrong and Laurie Guerra
represented Respondent.
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The record in this matter closed on June 4, 2012, upon the ALJs' receipt of the parties'
written closing arguments and Staffs reply.
VIII. CONCLUSIONS OF LAW

I.

The Board has jurisdiction over this matter pursuant to Tex. Occ. Code Title 3,
Subchapter B.

2.

SOAH has jurisdiction over the hearing in this proceeding, including the authority to
issue a proposal for decision with proposed findings of fact and conclusions of law,
pursuant to Tex. Gov't Code ch. 2003.

3.

Notice of the complaint and of the hearing on the merits was provided as required by
Tex. Occ. Code § 164.006 and by the Administrative Procedure Act, Tex. Gov't Code
§§ 2001.051 and 2001.052.

4.

Based on the above Findings of Fact regarding Patient D, Respondent did not fail to
adequately supervise the Austin CARE Clinics staff to safeguard against the misuse of
his signature stamp in the activities of the Florida CARE Clinics. Tex. Occ.
Code§§ 164.05l(a)(6) and 164.053(a)(8), and 22 Tex. Admin. Code§ 190.8(1)(C).

5.

Based on the above Conclusions of Law, Respondent is not subject to disciplinary action
under Tex. Occ. Code § 164.051(a)(l) based on Respondent's commission of an act
prohibited under Tex. Occ. Code§ 164.052.

6.

Based on the above Findings of Fact as to Patients A, B, C, and E, Respondent did not
violate 22 Tex. Admin. Code§ 165.1 by failing to maintain adequate medical records and
is not subject to disciplinary action pursuant to Tex. Occ. Code§ 164.051(a)(3).

7.

Based on the above Findings of Fact as to Patients A, B, C, D, and E, Respondent did not
violate 22 Tex. Admin. Code § 200.3 by failing to follow guidelines for the practice of
complementary and alternative medicine, and is not subject to disciplinary action under
Tex. Occ. Code§ 164.051(a)(3).

8.

Based on the above Findings of Fact as to Patient E, Respondent did not commit a
prohibited act or practice within the meaning of Tex. Occ. Code §§ 164.052(a)(5) and
164.053(a)(5) by prescribing or administering a drug or treatment that is nontherapeutic
in nature or nontherapeutic in the manner the drug or treatment was administered or
prescribed.

9.

Based on the above Findings of Fact with respect to Patient E, Respondent did not fail to
practice medicine in an acceptable professional manner consistent with public health and
welfare. Specifically, Respondent did not fail to treat Patient E according to the generally
accepted standard of care as described at 22 Tex. Admin. Code§ 190.8(1)(A); did not act
with negligence in performing medical services, as set out in 22 Tex. Admin. Code
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§ 190.8(1 )(B); did not fail to use diligence in his practice, under 22 Tex. Admin. Code
§ 190.8(1 )(C); and did not fail to safeguard against potential complications, as required
by 22 Tex. Admin. Code § 190.8(1 )(D).

10.

The Board has the sole and exclusive authority to impose sanctions for violations of the
Medical Practice Act or a Board rule, and to issue a Final Order. Tex. Occ. Code
§ 164.007(a); 22 Tex. Admin. Code§ 187.37(d)(2); and 22 Tex. Admin. Code ch. 190 et
seq.

SIGNED August 3, 2012.

SHARONCLONINGER
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS

ADMINISTRATIVE LAW .JUDGE
STATE omCE OF ADMINISTRATIVE HEARINGS

