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COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO
CIVIL DIVISION
WILLIAM JAMES REA, M.D.,
Appellant,

:
:

CASE NO. 11CVF-09-11059

vs.

:

JUDGE SCHNEIDER

STATE MEDICAL BOARD OF OHIO,

:

Appellee.

:

DECISION AND ENTRY AFFIRMING THE
AUGUST 10, 2011 ORDER OF THE STATE MEDICAL BOARD OF OHIO
SCHNEIDER, JUDGE
This matter comes before this Court upon an appeal pursuant to R.C. 119.12 from an August
10, 2011 Order of the State Medical Board of Ohio (hereinafter the “Ohio Board”). The Ohio
Board approved the Proposed Order of the Hearing Officer, as amended by the Ohio Board,
restricting Appellant’s certificate to practice allopathic medicine and surgery in the State of Ohio
See August 10, 2011 Entry of Order; see also August 10, 2011 Ohio Board meeting minutes
concerning the matter of William Rea, M.D. (R. 2). The record certified by the Ohio Board can be
summarized as follows:
On November 10, 2010, the Ohio Board issued to appellant a Notice of Opportunity for
Hearing proposing to take action against his Ohio medical license. The Ohio Board notified the
appellant that it intended to determine whether to take disciplinary action against his certificate to
practice medicine and surgery in Ohio or to reprimand him or place him on probation based on
allegations that included:
(1) On or about August 27, 2010, you entered into a Mediated Agreed Order with the Texas
Medical Board to resolve allegations that, in the case of five patients who you diagnosed
with chemical sensitivity and/or environmental sensitivity, you provided treatment that
was unsupported by medical research and was non-therapeutic. Pursuant to the
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Mediated Agreed Order, you agreed that you shall present an informed consent form,
approved by the Texas Medical Board, to each and every patient who is undergoing and
will undergo antigen injections for chemical/environmental sensitivity, and that such
forms must be made available to the Texas Medical Board upon request. Further, you
are prohibited from using any new therapies, antigens, or other formulations that contain
any amounts of active ingredients of substances classified as hazardous substances
and/or carcinogens by appropriate federal or state regulatory agencies. Moreover, you
are not to make any changes, modifications, or alterations to your current antigen
protocol, as previously disclosed to the Texas Medical Board.
November 10, 2010 Notice of Opportunity for Hearing, State’s Exh. 1.
The Board further alleged that the Texas Board’s Mediated Agreed Order constitutes “[a]ny
of the following actions, taken by the agency responsible for regulating the practice of medicine and
surgery . . . in another jurisdiction, for any reason other than the nonpayment of fees: the limitation,
revocation, or suspension of an individual’s license to practice; acceptance of an individual’s license
surrender; denial of a license; refusal to renew or reinstate a license; imposition of probation; or
issuance of an order of censure or other reprimand,” as that clause is used section 4731.22(B)(22) of
the Ohio Revised Code. November 10, 2010 Notice of Opportunity for Hearing, State’s Exh. 1.
See also June 10, 2011 Report and Recommendation and R.C. 4731.22(B)(22).
The record establishes that
1. William James Rea, M.D., was born in Ohio in 1935. In 1962, he received his medical
degree from the Ohio State University. In 1962, he also received his license to practice
medicine in Ohio, certificate number 35.025922, which is currently active. (Ohio
eLicense Center, at https://license.ohio.gov/lookup/default.asp? division=78>, query on
5/6/11).
2. In August 2007, the Texas Board filed a formal complaint in The Matter of the License
of William James Rea, M.D., License No. D-2294. Following a mediation conference,
the matter did not settle, so the parties engaged in discovery for a contested-case
hearing. However, before the hearing was held, the parties reached a settlement. (St.
Exs. 5-6).
3. On August 27, 2010, Dr. Rea and the Texas Board entered into a Mediated Agreed order
(St. Exs. 5, 6), which states in part:
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BOARD CHARGES
Board Staff filed a complaint * * * charging Respondent with violations related to
five patients. The charges concerned Respondent’s diagnosis and treatment of
“chemical sensitivity.”
After completion of discovery, it appears that
nothwithstanding the allegations of the complaint, the primary concern of the Board
relates to and focuses on Respondent’s use of chemical antigens and the informed
consent for such treatment.
***
Upon the recommendation of the Board’s representatives and with the consent of
Respondent, the Board makes the following Findings and Conclusions of Law and
enters this Agreed Order.
FINDINGS
The Board finds that:
***
2. Respondent currently holds Texas Medical License No. D-2294. Respondent
was originally issued this license to practice medicine in Texas on June 22, 1965.
Respondent is also licensed to practice in Ohio, Arkansas, and Illinois.
3. Respondent is primarily engaged in the practice of environmental medicine.
Respondent is board certified by the American Boards of Cardiovascular Surgery
and General Surgery, members of the American Board of Medical Specialties.
4. Respondent is a member of the American Academy of Environmental Medicine
and the Pan American Allergy Society, and practices medicine pursuant to the
guidelines of those professional associations and has certifications from those
medical professional organizations.
5. Respondent is 75 years of age.
Specific Findings
1. The case involves five patients that were diagnosed with chemical sensitivity
and/or environmental[] sensitivity.
2. Respondent made these determinations based on use of various tests, including
but not limited [sic]: SPECT brain scan, pupilography, thermography, heart rate
variability, and intradermal skin testing for sensitivity to such things as: jet and
diesel fuels, natural gas, titanium, and lake algae. The intradermal testing was the
primary concern of the Board related to testing because certain injections purported
to be extracts of jet fuel and diesel fuel exhaust fumes and other chemicals.
3
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Respondent denied that the injections contained any harmful substances.
3. Respondent’s treatment of these patients included: environmental controls; heat
depuration therapy; intravenous therapies; oxygen treatments, and antigen injections.
The antigen injections were the primary concern of the Board because certain
injections purported to be extracts of jet fuel and diesel fuel exhaust fumes and other
chemicals. Respondent denied that the antigens contained any harmful substances.
2.[sic] Respondent during his deposition of May 21, 2010 stated that there are no
active chemicals in any of the chemical antigens, only the “electromagnetic imprint”
of the chemical. Respondent testified that he uses in his testing and treatment of
patients antigens containing electromagnetic imprint of the following: natural gas;
propane gas; ethanol; formaldehyde; phenol; unleaded gasoline and jet fuel.
Respondent testified that the antigens are in fact homeopathic remedies rather than
substances containing actual chemicals. Respondent testified that none of the
antigens are extracts of the actual substances specified in this paragraph.
3.[sic] Board staff asserts Respondent’s treatment is unsupported by medical
research and is non-therapeutic. In addition, Board Staff asserts there was a lack of
proper informed consent for these treatments.
4. Respondent asserts that his diagnosis, care, and treatment of the above patients
was appropriate and in accordance with established principles of medicine and peer
reviewed articles disclosed to the Board.
6.[sic] Respondent admitted his current Informed Consent documents did not
disclose that his antigen injections were not FDA approved, and did not disclose that
the chemical antigens mentioned in paragraph 2 above contained only the
“electromagnetic imprint” of the chemical.
Mitigating Factors
1.

a. In determining the appropriate sanctions in this matter, the Panel considered
the following mitigating factors:
i. Respondent has cooperated in the investigation of the charges related to
this Agreed Order. * * * To avoid further investigation, hearings, and the
expense and inconvenience of litigation, Respondent agrees to the entry of
this Agreed Order and to comply with its terms and conditions.
ii. There were no claims of patient harm.
iii. Respondent’s patients continue to support him.
CONCLUSIONS OF LAW

Based on the above Findings, the [Texas] Board concludes that:
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1. The Board has jurisdiction over the subject matter and Respondent
pursuant to the Act.
2. Section 164.051(a)(6) of the Act, as defined by Board Rule § 190.8(I),
failure to obtain informed consent from the patient or other person
authorized by law to consent to treatment on the patient’s behalf before
performing tests, treatments or procedures.
3. Section 164.001 of the Act authorizes the Board to impose a range of
disciplinary actions against a person for violation of the Act or a Board
rule.
ORDER
Based on the above Findings and Conclusions of Law, the [Texas] Board ORDERS
that Respondent shall be subject to the following terms and conditions:
1. Respondent shall present the approved Informed Consent Form
attached to this Order to each and every patient . . .. Respondent shall
include in the revised Informed Consent Form, written disclosures
that explicitly state the following information . . .:
a. notice that the Therapy being offered is not FDA approved, and that
this Therapy is considered non-traditional medicine (this notice shall
be written in bold, oversized print);
b. the effectiveness/therapeutic value of the Therapy is disputed;
c. a disclaimer that formulations prescribed have never been tested by
the FDA for determination of the actual contents or the medical
effectiveness;
d. a written disclaimer that the “therapeutic value” of the Therapy, if
any, has not been established or proven and is subject of dispute.
e. The following Disclaimers shall be made in all capital bold letters:
i.
“THE TREATMENT/ANTIGEN THERAPIES BEING
UTILIZED AND DESCRIBED BY RESPONDENT IN
THIS DISCLOSURE STATEMENT DOES NOT
CONTAIN ANY OF THE ACTUAL ACTIVE AGENT
LISTED, AND CONTAINS ONLY “ELECTROMAGNETIC IMPRINT” OF THE AGENT. THE
PATIENT IS NOT BEING INJECTED WITH ACTUAL
ACTIVE AGENTS LISTED ON THE ANTIGEN.”
ii.
“THE TREATMENT/ANTIGEN THERAPY BEING
UTILIZED AND DESCRIBED BY RESPONDENT IN
THIS
DISCLOSURE
STATEMENT
IS
NOT
ENDORSED, SANTIONED, OR SUPPORTED BY THE
TEXAS MEDICAL BOARD.”
2. Respondent shall be required to have each patient [receiving Therapy]
5
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sign an acknowledgment. . . .
3. Respondent must keep the signed acknowledgment in the medical
record of each patient and an additional copy of each Informed Consent
and signed acknowledgment in a separate file. This separate file shall
be made available to the Compliance Division upon request to verify
compliance with requirements of Order Paragraphs Nos. 1 and 3 above
[emphasis added].
4. In addition, Respondent shall not start using any new Therapy,
antigens, or other formulations, . . .
5. Respondent shall not change, modify or alter his current antigen
protocols as provided to Board Staff and described during his deposition
on May 21, 2010 . . ..
***
9. Any violation of the terms, conditions, or requirements of this Order by
Respondent shall constitute unprofessional conduct likely to deceive or
defraud the public, and to injure the public, and shall constitute a basis
for disciplinary action by the Board against Respondent pursuant to the
Act. Respondent shall be provided 30-day notice of a Probationer
Show Compliance Proceeding to address any allegation of noncompliance of this Agreed Order as required by the Medical Practice
Act. . . .
***
(State Exhibit 5) (emphasis added).
4.
The Texas Board characterized its action regarding Dr. Rea’s license in Texas as
“Under Board Order” in terms of “Disciplinary Status” on its Public Verification website.
Dr. Rea’s “Disciplinary Date” is listed as August 27, 2010. The Texas Medical Board also
notes that it has taken “board actions” with regard to Dr. Rea. (St. Exh. 6).
5.
Dr. Rea’s characterization of the matters set forth in the Texas Mediated Agreed
Order was that the Mediated Agreed Order did not change the way in which he diagnosed or
treated his patients in any way and his practice of medicine in Texas has not in any way
been encumbered, limited or restricted by the Mediated Agreed Order. (Resp. Exh. A). Plus,
there were no findings of patient harm and all of his patients have been very supportive of
him. (Resp. Exh. B). Dr. Rea also asserted that he does not plan to practice medicine in
Ohio or any other state other than Texas and that he has been licensed to practice medicine
in the State of Texas for 45 years with no other investigations or complaints filed against
him with the Texas Medical Board. He asked that the Ohio Board not impose any discipline
on his Ohio license. (Resp. Exh. A).
6
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In her June 10, 2011 Report and Recommendation, Patricia A. Davidson, Esq., State
Medical Board Hearing Examiner, made the following FINDINGS OF FACT:
On August 27, 2010, William James Rea, M.D., entered into a Mediated Agreed Order
with the Texas Medical Board, which imposed requirements including the following:
•

•
•
•

Dr. Rea must present a revised Informed Consent Form, approved by the Texas
Medical Board, to each and every patient who is undergoing or will undergo
antigen injections for chemical/environmental sensitivity (“Therapy”). Further,
Dr. Rea must obtain a written acknowledgment from these patients that they
received the approved Consent Form.
Dr. Rea is required to keep a copy of the signed consent forms in a separate file
available to the Texas Medical Board upon request.
Dr. Rea is prohibited from changing, modifying or altering his current antigen
protocol as disclosed to the Texas Medical Board.
Dr. Rea is also prohibited from using any new Therapy, antigens, or other
formulations that contain any amounts of the active ingredients of substances
classified as hazardous substances and/or carcinogens by the EPA, Agency for
Toxic Substance Registration & Disease Registry, OSHA, or any other federal
or state regulatory agency.

In her June 10, 2011 Report and Recommendation, the hearing examiner set forth the
following CONCLUSION OF LAW:
The Mediated Agreed Order between William James Rea, M.D., and the Texas
Medical Board as described above in the Finding of Fact constitutes “[a]ny of the
following actions taken by the agency responsible for regulating the practice of
medicine and surgery * * * in another jurisdiction, for any reason other than the
nonpayment of fees: the limitation, revocation, or suspension of an individual’s
license to practice; acceptance of an individual’s license surrender; denial of a
license; refusal to renew or reinstate a license; imposition of probation, or issuance
of an order of censure or other reprimand,” as that language is used in R.C.
4731.22(B)(22).
As the rationale for the proposed order, the hearing examiner stated that “[i]n his arguments
Dr. Rea emphasized that he has practiced only in Texas for many years, is now 76 years old, and
has no plan to resume the practice of medicine in Ohio. However, his active license in Ohio allows
Dr. Rea to change his mind and start practicing in Ohio at any moment he chooses. Given the
action by the Texas Board, the Hearing Examiner recommends that Dr. Rea have similar
7
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requirements in Ohio.” June 10, 2011 Report and Recommendation at p. 10.

The hearing

examiner also stated as rationale for the proposed order that it “includes no reprimand and no
suspension. Further, there is no probationary period, monitoring activity, or reporting requirement
until and unless Dr. Rea should request and receive approval to commence practice in Ohio.” Id.
On August 10, 2011 the Ohio Board voted to approve and confirm the Findings of Fact and
Conclusions of the hearing examiner as well as voted to approve and adopt an amended Order. The
Ohio Board removed Sections A(1), A(2), A(3) and A(4) of the Proposed Order in its amended
Order. Specifically, the amended Order restricted the certificate of William James Rea, M.D. to
practice allopathic medicine and surgery in the State of Ohio as follows:
1. Dr. Rea shall not practice in Ohio without prior Ohio Board approval. The Ohio Board shall
not grant approval for Dr. Rea to commence practice in Ohio unless all of the following
requirements have been met:
a. Before commencing practice in Ohio, Dr. Rea shall notify the Board in writing that he
intends to commence practice in Ohio.
b. Dr. Rea shall hold an active certificate to practice medicine and surgery in the State of
Ohio.
c. Dr. Rea shall submit evidence, acceptable to the Ohio Board, that he has maintained full
compliance with the Mediated Agreed Order entered in August 2010 by the Texas
Medical Board in the Matter of the License of William James Rea, M.D., License No.
D-2294.
2. If Dr. Rea violates the terms of the amended Order, the Ohio Board, after giving him notice
and the opportunity to be heard, may institute whatever disciplinary action it deems
appropriate, up to and including the permanent revocation of his certificate.
August 10, 2011 Entry of Order.
As rationale for the amendment to the Order, the Ohio Board stated in its Entry of Order
that “[a] long term problem is not foreseen, but patient safety requires that the doctor have approval
before practicing in Ohio. Verification of doctor’s compliance with the Texas agreed order will
serve patient safety should he return to Ohio to practice.” August 10, 2011 Entry of Order.
Thereafter, appellant filed a timely appeal. The appellant set forth three assignments of error
in his notice of appeal and brief, which are as follows:
8
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1.

Whether the Appellee Ohio Medical Board’s final order which affirmed the Hearing

Examiner’s report and recommendation was supported by reliable, probative and substantial
evidence and whether the decision was in derogation of Ohio law.
2.

Whether the Board has subject matter jurisdiction to take disciplinary action in the

State of Ohio against the Appellant where none of the eight specific grounds recited in R.C.
4731.22(B)(22) exist.
3.

Whether R.C. 4731.22(B)(22) is unconstitutional as applied by the Appellee to the

Appellant.
Thus, this Court will review the record to determine if the Appellee’s August 10, 2011
Order is supported by reliable, probative and substantial evidence and is in accordance with law,
whether the Board had subject matter jurisdiction over Appellant, and whether R.C. 4731.22(B)(22)
is constitutional as applied to this case. See R.C. 119.12.
STANDARD OF REVIEW
Under R.C. 119.12, a common pleas court, in reviewing an order of an administrative
agency, must consider the entire record to determine whether reliable, probative, and substantial
evidence supports the agency's order and the order is in accordance with law. D’Souza v. State
Med. Bd. of Ohio, 2009-Ohio-6901, ¶ 13, Franklin App. No. 09AP-97 (10th Dist.), citing Univ. of
Cincinnati v. Conrad, 63 Ohio St.2d 108, 110-11 (1980). In Our Place the Ohio Supreme Court
provided the following definition of reliable, probative and substantial evidence as:
(1) ‘Reliable’ evidence is dependable; that is, it can be confidently trusted. In
order to be reliable, there must be a reasonable probability that the evidence is
true. (2) ‘Probative’ evidence is evidence that tends to prove the issue in question;
it must be relevant in determining the issue. (3) ‘Substantial’ evidence is evidence
with some weight; it must have importance and value.
Our Place, Inc. v. Ohio Liquor Comm., 63 Ohio St.3d 570, 571 (1992).

9
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Once the common pleas court has determined that the administrative agency’s order is
supported by reliable, probative and substantial evidence, the court must then determine whether the
order is in accordance with law. See R.C. 119.12. The reviewing court cannot substitute its
judgment for the agency’s decision where there is some evidence supporting the decision. See
Harris v. Lewis, 69 Ohio St.2d 577, 579 (1982); see also University of Cincinnati v. Conrad, supra.
Moreover, the common pleas court has no authority to modify a penalty that the agency was
authorized to, and did impose, on the ground that the agency abused its discretion. When reviewing
a Medical Board’s order, courts must accord due deference to the Board’s interpretation of the
technical and ethical requirements of its profession. See Coniglio v. State Med. Bd. of Ohio, 2007Ohio-5018, ¶ 9 (10thDist.).
The common pleas court's "review of the administrative record is neither de novo nor an
appeal on questions of law only, but a hybrid review in which the court 'must appraise all the
evidence as to the credibility of the witnesses, the probative character of the evidence, and the
weight thereof.'" D’Souza, supra at ¶ 13, quoting Lies v. Veterinary Med. Bd., 2 Ohio App.3d 204,
207 (1st Dist.1981).

The common pleas court must give due deference to the administrative

agency's resolution of evidentiary conflicts, but "the findings of the agency are by no means
conclusive." Conrad, 63 Ohio St.2d at 111. The common pleas court conducts a de novo review of
questions of law, exercising its independent judgment in determining whether the administrative
order is "in accordance with law." Ohio Historical Soc. v. State Emp. Relations Bd., 66 Ohio St.3d
466, 471, 1993-Ohio-182 (1993).
LAW AND ARGUMENT
1.
Whether The Appellee Ohio Medical Board’s Final Order, Which Affirmed
The Hearing Examiner’s Report And Recommendation, Was Supported By Reliable,
Probative And Substantial Evidence, And Whether The Decision Was In Derogation
Of Ohio Law.
10
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When considering an appeal from an order of the Medical Board, a common pleas court
must uphold the order if it is supported by reliable, probative, and substantial evidence, and is in
accordance with law. R.C. 119.12. Pons v. Ohio State Med. Bd., 66 Ohio St.3d 619, 621 (1993);
Landefeld v. State Med. Bd., Franklin County App. No. 99AP-612, 2000 Ohio App. LEXIS 2556
(10th Dist.2000).
The Ohio Supreme Court has recognized that the General Assembly granted the Medical
Board a broad measure of discretion. Arlen v. State, 61 Ohio St.2d 168, 174 (1980). In Farrand
v. State Med. Bd., 151 Ohio St. 222, 224 (1949), the court stated:
… The purpose of the General Assembly in providing for administrative hearings
in particular fields was to facilitate such matters by placing the decision on facts
with boards or commissions composed of men equipped with the necessary
knowledge and experience pertaining to a particular field. …
“Accordingly, when courts review a medical board order, they are obligated to accord due
deference to the board’s interpretation of the technical and ethical requirements of the medical
profession.” Landefeld, supra at pg. 9.
In Midwestern College of Massotherapy v. Ohio Medical Board, 102 Ohio App.3d 17, 23
(10th Dist.1995), the Tenth District Court of Appeals held that rules are a proper exercise of
administrative power provided that they are not unreasonable, discriminatory, or in conflict with
law. The Court held that the Board’s rules “enjoy a presumption of reasonableness” and the
burden of proof is upon the party challenging the rules “to establish by a preponderance of
substantial, probative, and reliable evidence upon the whole record that the disputed rule is
unreasonable” and rebut the presumption.

The Court added that “[w]hen considering the
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reasonableness of a rule, deference is given to the agency's expertise in evaluating the
reasonableness and lawfulness of the rule.” Id. at p. 25.
In this appeal, it is uncontested that Appellant entered into a Mediated Agreed Order with
the Texas Board on or about August 17, 2010 to resolve allegations that, in the case of five
patients who Appellant diagnosed with chemical sensitivity and/or environmental sensitivity,
Appellant provided treatment that was unsupported by medical research and was nontherapeutic. It is also uncontroverted that pursuant to the Mediated Agreed Order, the Appellant
agreed to present an informed consent form, approved by the Texas Board, to each and every
patient who underwent or would undergo antigen injections for chemical/environmental
sensitivity, and that such forms had to be made available to the Texas Board upon request.
Additionally, Appellant agreed that he is prohibited from using any new therapies, antigens, or
other formulations that contain any amounts of active ingredients of substances classified as
hazardous substances and/or carcinogens by appropriate federal or state regulatory agencies.
Moreover, he agreed not to make any changes, modifications, or alterations to his current antigen
protocol. Further, the evidence shows that the Texas Board characterized its action regarding Dr.
Rea’s license in Texas as “Under Board Order” in terms of “Disciplinary Status” on its Public
Verification website. Dr. Rea’s “Disciplinary Date” is listed as August 27, 2010. The Texas
Medical Board noted that it has taken “board actions” with regard to Dr. Rea. (State Exhibit 6).
The case of Coniglio v. State Medical Board of Ohio, 2007-Ohio-5018 (10th Dist.),
discretionary appeal not allowed Coniglio v. State Medical Board of Ohio 117 Ohio St.3d 1407,
2008-Ohio-565, constrains this Court to uphold the Board’s Amended Order under R.C.
4731.22(B)(22), even where the motivation for another state medical board’s actions were not
known. As the Tenth District remarked, “[t]he fact that action was taken is all that the State
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Medical Board of Ohio needs in order to take action of its own.” Id. at ¶ 10. Regardless of
Appellant’s arguments, there is no doubt that Texas Board brought allegations against Dr. Rea
and that restrictions were placed on Rea’s license via the Mediated Agreed Order, which the
Texas Board characterized as a board action. The fact that the Texas Board took the action that
it did and the Mediated Agreed Order exists is all that the Ohio Board needed in order to take
action of its own.
Reliable, substantial and probative evidence demonstrates the fact of adverse action by
the Texas Board. It is the action of the Texas Board through the Mediated Agreed Order that
prompted the Ohio Board to act, not the substance upon which the other state’s action was based
or the specific statute upon which the action was taken. Whether based on something or nothing,
whether Tex. Occ. Code sections 164.002(b) or (c) were mentioned in the Texas Order or not,
R.C. 4731.22 permits the State Medical Board of Ohio to discipline Appellant. Id. at ¶ 10.
Further, the type and amount of restriction imposed by the Ohio Board is subject to even
greater latitude. As the Tenth District noted in Coniglio, this Court is not permitted to question
the penalties assessed by the State Medical Board of Ohio given the mandate of Henry's Cafe,
Inc. v. Bd. of Liquor Control, 170 Ohio St. 233 (1959), which denies the Court discretion to
modify a lawfully imposed penalty. Coniglio, 2007-Ohio-5018 at ¶ 11. See also Pons, supra at
621.
Accordingly, upon full review of the record and evidence offered, the Court finds that
there is reliable, probative and substantial evidence that demonstrates that adverse action was
taken by the Texas Board and limitations imposed on Appellant’s medical license in the state of
Texas. Given that adverse action and the agreed upon limitations, R.C. 4731.22(B)(22)
authorized the Ohio Board to take action against Dr. Rea.

13
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assessed by the Ohio Board cannot be reviewed by this Court, so are in accord under law.
Coniglio, 2007-Ohio-5018 at ¶ 12.
2.
Whether The Board Has Subject Matter Jurisdiction To Take Disciplinary
Action In The State Of Ohio Against The Appellant Where None Of The Eight
Specific Grounds Recited In R.C. 4731.22(B)(22) Exist.
In his second assignment of error, Appellant contends that the Board does not have subject
matter jurisdiction to take disciplinary against him within State of Ohio because none of the eight
specific grounds of R.C. 4731.22(B)(22) exist. It is Appellant’s contention that the relevant
statutory provision, Texas Occ. Code section 164.002(c), which makes an agreed disposition of a
contested case “discipline” for reporting purposes and proceedings, is omitted from the Texas
Order. Appellant’s claim is unconvincing.
R.C. 4731.22 provides in pertinent part:
(B) The board, by an affirmative vote of not fewer than six members, shall, to the
extent permitted by law, limit, revoke, or suspend an individual's certificate to
practice, refuse to register an individual, refuse to reinstate a certificate, or
reprimand or place on probation the holder of a certificate for one or more of the
following reasons:
...
(22) Any of the following actions taken by an agency responsible for authorizing,
certifying, or regulating an individual to practice a health care occupation or
provide health care services in this state or another jurisdiction, for any reason other
than the nonpayment of fees: the limitation, revocation, or suspension of an
individual's license to practice; acceptance of an individual's license surrender;
denial of a license; refusal to renew or reinstate a license; imposition of probation;
or issuance of an order of censure or other reprimand[.] (emphasis added).
Accordingly, this Court must determine whether the Texas Board’s action and the Mediated
Agreed Order constitute a “limitation” of Dr. Rea’s license to practice in Texas for any reason.
See Gross v. State Med. Bd. of Ohio, 10th Dist. No. 08AP-437, 2008-Ohio-6826, ¶ 12. As noted
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above, this Court finds R.C. 4731.22(B)(22) allows the Ohio Board to take disciplinary action
against Dr. Rea because the Texas Board placed a “limitation” on Dr. Rea’s license.
Here, on August 27, 2010, the Texas Board and Dr. Rea agreed to and issued an “Agreed
Mediated Order” as to Dr. Rea’s license to practice medicine in Texas. The Texas Order results
from the settlement of a complaint filed against Dr. Rea by the Texas Board based upon Dr.
Rea’s diagnosis and treatment of five patients with “chemical sensitivity.” In this stipulated and
final order, wherein the Texas Board and Dr. Rea mutually negotiated and determined the terms
of the order, the Texas Board stated, among other things, that:
1. The Texas Board staff determined that Dr. Rea’s treatment is unsupported by medical
research and is non-therapeutic, and that there was a lack of proper informed consent
for these treatments. Dr. Rea admitted that his Informed Consent documents did not
disclose that his antigen injections were not FDA approved and that the chemical
antigens contained only the “electromagnetic imprint” of the chemical. State Exhibit
5, p. 3.
2. “In determining the appropriate sanctions in this matter, the Panel considered”
mitigating factors, including Dr. Rea’s cooperation in the investigation of the charges
related to the Agreed Order as well as his agreement “to the entry of this Agreed
Order and to comply with its terms and conditions.” Id at p.3-4 (emphasis added).
3. “Conclusions of Law:

Based on the above Findings, the Board concludes: . . . (3)

Section 164.001 of the [Texas] Act authorizes the Board to impose a range of
disciplinary actions against a person for violation of the Act or a Board rule.” Id. p. 3
(emphasis added)
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4. “This Order resolves in their entirety” the board matters concerning Dr. Rea and the
“Board shall take no further action against the respondent” with respect to the three
matters, and Dr. Rea agrees that it is a “FINAL APPEALABLE ORDER.” Id. at p. 7
(emphasis added).
By its order and based upon its Findings of Facts and Conclusions of Law, the Texas
Board ordered that Dr. Rea be “subject to the following terms and conditions” and then listed
eleven different terms and conditions that Dr. Rea was required to follow, including that he had
to revise his Informed Consent form and have every patient sign an acknowledgement. The
Texas Board’s order also provided that Dr. Rea was prohibited (“shall not”) from “using any new
Therapy, antigens or other formulations that contain any amounts of the active ingredient of
substances that are classified as hazardous substances” by the EPA or any other federal or state
agency. Id. at p. 6, 7.
The Tenth District Court of Appeals has considered the meaning of the term “limitation”
and held that while the term is not specifically defined in the Medical Practice Act, the term
should be accorded its common, everyday meaning. Gross, 2008-Ohio-6826 at ¶ 35. In Gross,
the Tenth District held that the term “limitation” in R.C. 4731.22(B)(2) is to be construed as
“referencing an action taken by a medical licensing agency in another jurisdiction that imposed
an enforceable restriction upon the scope or exercise of a person’s medical license. Id. In the
present appeal, the Mediated Agreed Order from Texas clearly imposes enforceable restrictions
on the exercise of Dr. Rea’s medical license by placing eleven (11) different terms and
conditions on Dr. Rea’s medical license, including prohibiting Dr. Rea from using any new
Therapy, antigens or other formulations that contain any amounts of the active ingredient of
substances that are classified as hazardous substances. Id. at ¶ 37. Prior to the Agreed Mediated
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Order, Dr. Rea was not required to use a particular consent form approved by the Texas Board.
After the order, he was required to do so. Prior to the order he was not required to produce forms
to the Texas Board upon request. After the order he was required to do so. Prior to the order,
Dr. Rea was not barred from implementing new therapies with hazardous substances. After the
order, he is so barred. Prior to the order, Dr. Rea was not prohibited from making modifications
to his antigen protocol, now he is prohibited from doing so. Further, these restrictions are
enforceable because the Agreed Mediated Order expressly states that a violation of any
requirements in the Texas Order “shall constitute a basis for disciplinary action by the Board.
State Exhibit 5, p. 6. Thus, the requirements in the order are enforceable by the Texas Board.
Consequently, the Court finds that actions of the Ohio Board were within the scope of the
power and authority granted it by statute and that, pursuant to R.C. 4731.22(B)(22), the Ohio
Board had subject matter jurisdiction to discipline Dr. Rea. The Ohio Board reasonably found
that the Agreed Mediated Order from Texas and the Texas Board’s actions with regard to Dr.
Rea constitute an “enforceable restriction upon the scope or exercise” of Dr. Rea’s medical
license, as provided in Gross, and thus, are a “limitation” ground for disciplinary pursuant to
R.C. 4731.22(B)(22). 2008-Ohio-6826 at ¶ 35.
3.
Whether R.C. 4731.22(B)(22) Is Unconstitutional As Applied By The Appellee
To The Appellant.
In his Reply Brief, Appellant clarifies that he is constitutionally challenging the
application of R.C. 4731.22(B)(22) to his particular set of facts pursuant to Derakshan v. State
Medical Bd., 2007-Ohio-5802 (10th Dist.). (Reply Br. P. 5).

Appellant contends that the

application of R.C. 4731.22(B)(22) by the Board, coupled with the Board’s determination that
the Texas Order states grounds for discipline under R.C. 4731.22(B)(22), is arbitrary and
amounts to a constitutional deprivation of due process. Id. p. 6. Appellee responds that the
17
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action of the Ohio Board in finding that the Texas Board had limited Dr. Rea’s medical license is
not unconstitutional as applied to the Appellant. Appellee’s Br. p. 12. Having determined that
the grounds for discipline in R.C. 4731.22(B)(22) apply to this case, the Court agrees with
Appellee.
R.C. Chapter 4731, The Medical Practices Act, has been held to be a valid exercise of the
state’s police power to regulate the public health and welfare. Williams v. Scudder, 102 Ohio St.
305 (1921). The General Assembly has bestowed upon the Ohio Board the duty to safeguard the
public’s interest in having competent, trained, and experienced doctors. State ex rel. Copeland v.
State Med. Bd., 107 Ohio St. 20 (1923). R.C. 4731.05 provides that the Ohio Board shall adopt
rules to carry out the purposes of R.C. Chapter 4731. As a result, Ohio courts have found that
R.C. 4731.22(B) is not facially unconstitutional and does not amount to a constitutional
deprivation of due process. See, e.g., Williams v. Ohio State Med. Bd., 78 Ohio App.3d 743
(1992).
With regard to Appellant’s assertion that the application of R.C. 4731.22(B)(22) to his
particular set of facts was unconstitutional, the burden is on Appellant to present clear and
convincing evidence of existing facts that make the statute unconstitutional and void when
applied. See Cleveland Gear Co. v. Limbach, 35 Ohio St.3d 229, 231 (1988). Yet, Dr. Rea’s
evidence before the Ohio Board was directly solely to his argument that the action at issue here
does not constitute a limitation and/or discipline under Texas law.
Under Section 164.001(b)(3)(A), the Texas Board may limit a person’s license to practice
medicine, including limiting the practice of the person or excluding one or more specified
activities. Contrary to Dr. Rea’s assertion, the Texas Order clearly limits Dr. Rea’s practice of
medicine by excluding “one or more specified activities of medicine.” As noted, under the

18

Franklin County Ohio Clerk of Courts of the Common Pleas- 2013 Mar 26 1:27 PM-11CV011059

Texas Order, Dr. Rea may not provide antigen injection to patients unless the Texas Board
approved consent form is provided to patients in advance. Additionally, he may not start using
any new therapy, antigens or other formulations, and may not change, modify or alter his current
antigen protocol. See State Exhibit 5 at p. 5, 6. Again, this clearly falls within the Gross
definition of “limitation” in R.C. 4731.22(B)(22).
Further, Dr. Rea’s argument that the Texas Order was not “discipline” because it failed to
reference Tex. Occ. Code section 164.002(c), and thus, it was unconstitutional for the Ohio
Board to rely on the Texas Order in disciplining Appellant, is unavailing. Texas Occ. Code
section 164.002(b) states that [t]he board shall dispose of a complaint, contested case, or other
matter in writing.” Texas Occ. Code section 164.002(c) states that “[a]n agreed disposition is a
disciplinary order for purposes of reporting under this subtitle . . . regarding the practice of
medicine.” There is nothing in the Texas Code that requires the Texas Board to include a
reference to Texas Occ. Code section 164.002(c) in any agreed disposition.

Instead, the

unequivocal language of section 164.002(c) makes it clear any agreed disposition regarding the
practice of medicine is a disciplinary order under Texas law. Moreover, as noted above, the
Conclusions of Law section of the Mediated Agreed Order does reference Texas Occ. Code
section 164.001 insofar as that section “authorizes the [Texas] Board to impose a range of
disciplinary actions against a person for violation of the Act or a Board rule.” State Exhibit 5, p.
4.

As a result, the Court finds that the Texas Order was “discipline” and it was not

unconstitutional for the Ohio Board to take action with regard to Dr. Rea’s license as a result of
the Mediated Agreed Order.
Simply put, the evidence in this case does not equate to a showing that R.C.
4731.22(B)(22) is unconstitutional as applied to Appellant. Appellant has not carried his burden
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of proving that it was arbitrary or unconstitutional for the Ohio Board to take disciplinary action
against him, even if the sanction issued by the Ohio Board was more onerous than that imposed
by the Texas Board.
DECISION
Based on the foregoing, and upon a review of the record, the Court finds no substantive
factual or legal support for the assignments of error raised by Appellant. Appellant’s arguments are
not well-taken and his assignments of error one, two and three are hereby OVERRULED. The
Court finds that the August 11, 2011 Order of the State Medical Board of Ohio is supported by
reliable, probative and substantial evidence and is in accordance with law. The Ohio Board’s
August 11, 2011 Order is AFFIRMED.
THE COURT FINDS THAT THERE IS NO JUST REASON FOR DELAY. THIS IS
A FINAL APPEALABLE ORDER. Costs to Appellant.
Rule 58(B) of the Ohio Rules of Civil Procedure provides the following:
(B) Notice of filing. When the court signs a judgment, the court shall
endorse thereon a direction to the clerk to serve upon all parties not
in default for failure to appear notice of the judgment and its date
of entry upon the journal. Within three days of entering the
judgment on the journal, the clerk shall serve the parties in a
manner prescribed by Civ. R. 5(B) and note the service in the
appearance docket. Upon serving the notice and notation of the
service in the appearance docket, the service is complete. The
failure of the clerk to serve notice does not affect the validity of the
judgment or the running of the time for appeal except as provided
in App. R. 4(A).

Pursuant to Civil Rule 58, the Clerk of Court shall serve upon all parties notice of this
judgment and its date of entry.
IT IS SO ORDERED.
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